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MORATORY LEGISLATION: A 
COMPARATIVE STUDY 


HE complicated credit economy of our day is built on a 
foundation of public confidence, the cement of which is the 
system of legal rules relating to private rights. When the founda- 
tion is shaken by doubts of the economic soundness of the struc- 
ture, the cement of legal rules loses its strengthening force. On 
the contrary, it becomes a source of weakness, binding the struc- 
ture so rigidly that danger of collapse is imminent unless the 
system is loosened. A principle of elasticity, which in normal 
times may hamper the free flow of credit, becomes a necessity 
in times of crisis. For some 1400 years Western civilization has 
made use of extraordinary devices for saving the credit structure, 
devices generically known as moratoria. The moratorium is a 
postponement of fulfillment of obligations decreed by the state 
through the medium of the courts or the legislature. Its essence 
is the application of the sovereign power. 

A fundamental distinction must be made between special mora- 
toria applying to individual debtors or classes of debtors, and 
general moratoria affecting the whole community. The former 
have been found by experience usually more productive of evil 
than good. Applied in favor of particular individuals they have 
been the sources of corruption and uncertainty. The general 
moratorium, however, has been found again and again to be a 
vital necessity in critical periods. 
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HIsTORY 


Some indications of very early moratory legislation are to be 
found. Mention of it is made in classic Greek law,’ particularly 
in one of the speeches of Demosthenes.* The Code of Justinian 
contains two provisions in regard to moratoria. One seems to 
refer to a tax amnesty.* The other, providing for the granting 
of a special moratorium by Imperial Rescript where a certain 
number of the creditors consented, seems to be a legislative ratifi- 
cation of a voluntary composition of creditors rather than a true 
moratorium.’ The first general moratorium seems to have been 
that decreed by Justinian, in 555 A.p., following the invasion of 
Italy and Sicily by the Franks.® 

The two paragraphs in the Code of Justinian became the source 
of much controversy in the Middle Ages, but they were generally 
construed to permit the sovereign to issue orders staying court 
proceedings against individual debtors.’ This authority was 
sometimes used to decree moratoria for groups of debtors. The 
French kings in this way gave relief to persons indebted to the 
Jews and to crusaders.* More often, however, debtors would 





1 For general historical treatments, see MAYER, STUDIEN UBER DAS MoraTORIUM 
pES ALTERTUMS UND MITTELALTERS IM RAHMEN DER GLEICHSZEITIGEN KREDITWIRT- 
SCHAFT (1917); Mayer, Zur Geschichte und Theorie des Moratoriums (1915) 39 
ScHMOLLERS JAHRBUCH FUR GESETZGEBUNG, VERWALTUNG UND VOLKSWIRTSCHAFT 
1m DEUTSCHEN REICHE 1789; ConraD, D1E PFANDUNGSBESCHRANKUNGEN ZUM 
SCHUTZE DES SCHWACHEN SCHULDNERS (1906). 

2 The Seisachthea, a reduction of the principal and interest of debts and a can- 
celling of securities, instituted by Solon, while it was not a moratorium, furnishes 
an analogy to the practise of later times. See 1 PLuTARCH’s Lives, Soton (Clough 
ed. 1899) 182. 

3 In a suit by the plaintiff against his stepfather the plaintiff alleges that the 
defendant had misappropriated property belonging to him while he was absent on 
military service. “I could not commence a private action as there were no actions 
at that time, all such business being postponed on account of the war.” 5 DEeMmos- 
THENES Orations, AGAINsT STEPHANUS I (Kennedy ed. 1881) 46. 

4 Cope 1, 19. 5 CopE 7, 71. 

6 Lex quae data est pro debitoribus Italiae et Siciliae, Novets, ed. Schoell-Krell 
(1912) 803. 

7 Controversy also centered about a provision in the CopEx THEODOSIANUS, 
Tit. 2, Bk. 1, Lex 3. See Cuyacrus, Osservationes II, cap. 10 (Fabrot ed. 1658) ; 
OBERNDORFF, Das voM LANDESHERRN ODER VON STAATS WEGEN ERTEILFE Morato- 
RIUM (1905). 

8 Maver, STUDIEN, op. cit. supra note 1, at 27 et seq. 
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buy grants of respite from the sovereign. The traffic in such 
indulgences became such an unbearable nuisance that it was 
abolished in France in 1560.° In many German states the rulers 
continued, through the eighteenth century, to grant respites under 
the denomination of “iron letters” or ‘“ Quinquennellen’’. *° 
Popular resentment at their widespread use gave rise to the 
proverb “ Quinquennellen kommen aus der Hollen”. A similar 
power to grant stays to individual debtors seems to have been 
exercised by the English Privy Council during the reign of the 
Tudors.* 

The special moratorium, tolerable under the simple credit 
economy of medieval and early modern times, was swept into the 
discard by the coming of the Industrial Revolution and its 
corollary, the modern credit system. Attenuated forms of spe- 
cial judicial moratoria still exist in France under Article 1244 of 
the Civil Code ** and in the United States in the equity receiver- 
ship,* but they play a relatively small part in the system of 
protection of property rights. Of minor importance also are the 
occasional revivals of moratoria in favor of particular groups, 





® Ordonnances de janvier 1560, rendue sur les pleintes doléances et remonstrance 
des états assemblées 4 Orleans. 

10 Mayer, STUDIEN, op. cit. supra note 1, at 50 et seq. 

11 The minutes of the Privy Council of April 6, 1590, contain the following: 
“ A letter to the Lord Mayour and Shreifes of the Cittie of London. Wheras of 
late we dyrected our letters to Raphe Rookbye and Mr. Doctour Auberie, Masters 
of the Requestes, to treate with the credytours of John Mab, goldesmyth of that 
Cyttie, to yeald him a reasonable tyme wherin neyther he nor his suretyes should 
be molested, whereunto they yeilded themselves tractable; forasmuch as other 
credytours in the country with whom the gentlemen could not treate with because 
of the brevytie of time [will not agree], we have thought good in commyseracion of 
his decayed estate to pray and require your Lordship and the rest to give present 
order that noe accion may be entred or commenced or anie execucion or proses 
graunted forth against the said John Mab or his suretyes before the end of the 
next Terme.” 19 Dasent, ACTS OF THE Privy Councit (N.S. 1899) 18. 

12 “Les juges peuvent néanmoins en considération de la position du debiteur et 
en usant de ce pouvoir avec une grande reserve accorder des délais modérés pour 
le paiment et surseoir l’exécution des porsuites toutes choses demeurant en état.” 

13 Tt is interesting to note that American courts have held that equity will not 
enjoin a sale under mortgage or pledge because a financial depression makes it im- 
possible to sell the property at a fair market price. Park v. Musgrave, 2 Thomp. 
& C. 571 (N. Y. 1874) ; Albers Comm. Co. v. Spencer, 205 Mo. 105, 103 S. W. 523 
(1907); Bolich et ux. v. Prudential Ins. Co., 164 S. E. 335 (N. C. 1932), (1932) 
81 U. or Pa. L. Rev. 87. But compare the decision of Schmuck, J., of the Supreme 
Court of N. Y., N. Y. Times, April 7, 1933, at 21, 
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typified in the United States in the respites granted to persons 
in military service during the Civil and World Wars.’* 

Per contra, the general moratorium continued to figure as an 
indispensable safety valve in times of crisis. Usually, these oc- 
curred during a war; almost every great war saw moratory legis- 
lation enacted. We find moratoria in the Holy Roman Empire 
during the Thirty Years’ War’ and during the war of the 
Spanish succession,*® in Great Britain during the Napoleonic 
Wars,*’ in Prussia after the Peace.of Tilsit in 1807,** in several 
states of the United States during the Civil War,’® and in France 
in 1870.” The World War brought a veritable epidemic, not only 
in belligerent countries, but in many neutral ones as well.” 

The general moratorium has not, however, been confined to 
war crises. It had been used by several states of the United 
States during the nineteenth century in times of economic stress.” 
A French law of 1910 authorized administrative proclamation of 
a moratorium on commercial instruments “ in case of mobilization 
of the army, epidemic, public calamity or interruption of the 
public services.” ** The New York Emergency Rent Laws of 
1919 ** and the attempted New York moratorium on Russian in- 





14 See Appendix II. 

15 Mayer, Zur Geschichte und Theorie des Moratoriums, supra note 1, at 1796. 

16 y Linic, Copex IrarraE DiPLomarticus (1725-1735) 263. 

17 38 Geo. III, c. 1 (1797). 

18 GRATTENAUER, UseR GENERALINDULT UND SPEZIALMORATORIEN, BESONDERS IN 
DEN PREUSSISCHEN STAATEN (1807). 

19 See Appendix I. 

20 Law of Aug. 13, 1870, JOURNAL OFFICIEL, Aug. 14, 1870. Cf. Rouquette v. 
Overmann, L. R. 10 Q. B. 525 (1875). 

21 Partial collections of moratory legislation during the World War will be found 
in KorrsNEeR AND Dickson, MoratortuM 1914-1918 (5 vols. 1915-1922) ; BERLINER 
HANDELSKAMMER, MorATORIEN IM AUSLANDE (5th ed. 1916). See also Lorenzen, 
Moratory Legislation Relating to Bills and Notes and the Conflict of Laws (1919) 
28 Yate L. J. 1; Botton, THe PostPONEMENT OF PAYMENTS ACT, 1914 (1914); 
ScuusTer, Errect OF War AND MoratortuM ON COMMERCIAL TRANSACTIONS 
(1914); Jarra, DER ZAHLUNGSAUFSCHUB UND DIE KONKURSVERHUTUNG WAHREND 
DES KriecEs (1914); BENDIX, DER GESETZLICHE ZAHLUNGSAUFSCHUB IM KRIEGE 
(1914) ; RAMEL, LE MORATORIUM DE LA LETTRE DE CHANGE ET SON TRAITEMENT EN 
DROIT INTERNATIONAL PRIVE (1925); PIERRE, LE MORATORIUM DES EFFETS DE CoM- 
MERCE (1918); BrapLey, DeBTrors AND THE War (1914). 

22 See Appendix I. 

28 Law of Jan. 27, 1910, RECUEIL DEs Lots, 1910, 5. 

24 Marcus Brown Co, v. Feldman, 256 U. S. 170 (1921), 
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surance contracts ** are familiar recent examples. In 1927, gen- 
eral moratoria were decreed in Australia.** During the economic 
catastrophe of 1929 all the old devices were tried and some new 
ones added, the most striking being the adoption of an inter- 
national one year moratorium on intergovernmental debts and 
reparations. At the moment, as the world battles in the mid- 
channel of the catastrophe, proposals for moratoria come thick 
and fast. The grave danger lies in the hasty adoption of pro- 
posals which are not bottomed on the experience of the past. 


Typres OF Moratory LEGISLATION 


The classes of obligations to be subjected to moratoria are 
determined by the economic exigencies of the situation. Some 
laws have been restricted to bills of exchange,” to negotiable in- 
struments,”* or to mortgages on realty or chattels.” Others have 
covered all contracts or debts.*° 

The task of the lawyer is to provide the legal devices for 
achieving the end desired. In some instances the results have 
been obtained without a resort to legal enactments. Groups of 
banks and insurance companies have agreed not to call loans or 
foreclose mortgages, thus resulting in what might be called a 
quasi-moratorium.** There is at least one recent instance of a 
group of judges agreeing to refuse to entertain petitions for the 
foreclosure of mortgages even though there was no legislative 
authorization.*? 

The legal formulae for decreeing a moratorium are multifarious. 
The crudest form is to close the courts.** The inconveniences 

25 Sliosberg v. New York Life Ins. Co., 244 N. Y. 482, 154 N. E. 531 (1927). 

26 SHoLtt, Moratortum Act HanpBooxk (1928). 

27 E.g., British Proclamation of Aug. 2, 1914, BoLTON, POSTPONEMENT OF Pay- 
MENTS ACT 31. 

28 E.g., French Decree of July 31, 1914, JOURNAL OFFICIEL, Aug. 1, 1914. 

29 E.g., New South Wales Moratorium Act, 1930, 26 N. S. W. Star. No. 48 
(1930). For American statutes see Appendix I. 

80 F.g., British Proclamation of Aug. 6, 1914, BOLTON, op. cit. supra note 27, at 
32. Most American moratoria have applied to all debts. See Appendix 1. 

81 See, e.g., New York Times, Jan. 31, 1933, at 1; Feb. 1, 1933, at 1. 

82 On “ November 15, 1932, judges of the ninth state judicial district of Ne- 
braska declared a partial moratorium on farm mortgages.” Note (1933) 27 Itt. 


L. Rev. 799, n.2. 
33 This was done in Kentucky in 1861. Laws 1861, c. 38. 
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apparent in this device can easily be avoided by measures which 
either prevent the fulfillment of obligations, change the terms of 
the obligation or affect the legal remedy. ; 

The most important device for indirectly preventing the ful- 
fillment of obligations is the imposing of restrictions on payments 
by banks and credit institutions. Its legal basis is usually an 
executive power to declare bank holidays.** The essential req- 
uisite for the successful use of this device is administrative power 
sufficiently broad to insure an orderly conduct of business affairs. 

Legislation may, however, directly affect the terms of existing 
obligations. The best examples are to be found in the various 
forms of wartime legislation relating to negotiable instruments. 
Additional days of grace were allowed by Switzerland,** the time 
for protecting or otherwise undertaking acts to secure rights of 
recourse were extended by Belgium,** France,** and Germany; ** 
further time for payment was granted by Austria; *° and the date 
of maturity was postponed by Great Britain *° and France.** 
In regard to non-negotiable contracts and debts, legislation has 
occasionally been phrased so as merely to postpone payment. 
Great Britain, in 1914, postponed payment of any contract, with 
certain exceptions; *? France, in 1914, postponed payments on 
insurance contracts and leases.** 

In most cases, however, it has been customary to affect in 
some way the legal remedy. Such provisions are to be preferred 
to legislation which purports to affect the terms of the obligation, 
since the question of right of action remains in the latter case.** 





84 The closing of the banks in the United States by the President by order of 
March 6, 1933, was based on a somewhat strained interpretation of a provision 
in the Trading with the Enemy Act, § 5, 40 Stat. 411 (1917). Bank holidays pre- 
ceded moratoria in England, France, and Italy in 1914, and in Germany in 1931. 

85 Decree of Aug. 3, 1914, RECUEIL DES Lots (N.S.) 350. 

86 Decree of Aug. 2, 1914, MONITEUR BELGE, Aug. 3, 1914. 

87 Decree of July 31, 1914, JOURNAL OFFICIEL, Aug. 1, 1914. 

88 Law of Aug. 4, 1914, REICHSGESETZBLATT, 1914, 327. 

89 Decree of July 31, 1914, REICHSGESETZBLATT, 1914, 907. 

40 Proclamation of Aug. 2, 1914, Botton, PostPONEMENT OF PAYMENTs ACT 31. 

41 Decree of Aug. 9, 1914, JOURNAL OFFICIEL, Aug. 10, 1914. 

42 Proclamation of Aug. 6, 1914, Botton, PosTPONEMENT OF PAYMENTS ACT 32. 

43 Decree of Sept. 27, 1914, JOURNAL OFFICIEL, Sept. 29, 1914; Decree of Aug. 
14, 1914, JOURNAL OFFICIEL, Aug. 15, 1914. 

44 After the proclamation of the British moratorium in 1914, it was contended 





MORATORY LEGISLATION 1067 


A variety of methods has been utilized. The devices include 
prohibition of suits, staying of action after suits are commenced, 
forbidding service of process, attachment, execution of judgment, 
foreclosure, or the exercise of rights of entry, or extending the 
period for redemption of foreclosed property. Legislation in the 
United States has taken this form because of the constitutional 
prohibition on impairing the obligations of contract. 


CONSTITUTIONALITY OF MorATORY LEGISLATION 


The variegated history of moratory legislation in the United 
States illustrates the power of survival of the moratorium device 
in the face of constitutional stricture.** Before the adoption of 
the Federal Constitution, the passage of laws to impede the col- 
lection of debts was a favorite sport of state legislatures.** Stay 
laws, issues of depreciated paper currency, and laws permitting 
the payment of debts in realty or personal property were common. 
There can be no doubt of the accuracy of the classic theory that 
the insertion of the obligations of contract clause in Article 1, 
Section 10 of the Constitution was a victory of the creditor class 
over their debtors.** But there is little evidence to indicate 
whether the authors of the clause were aware of the extent of the 
restriction imposed. 





that action could be maintained during the moratory period. The courts held 
otherwise. Gramophone Co., Ltd. v. King. I. R., [1914] 2 K. B. 535. 

45 For a tabular analysis of moratory legislation in the United States see Ap- 
pendix I. 

46 For example, Virginia in 1783 suspended the issue of execution on judgments 
for a limited period. Acts 1783, c. 218. In 1787 it provided that property could 
be sold on judicial sale only for three fourths of the appraised value, and if not 
sold redemption might be made within three months. Acts 1787, c. 7. In 1784, 
South Carolina suspended actions for the recovery of debts for nine months, and 
thereafter judgments were to be recoverable in four annual installments. Acts 
1784, c. 81. 

47 “The power of changing the relative situation of debtor and creditor, of 
interfering with contracts, . . . had been used to such an excess by the State legis- 
latures, as to break in upon the ordinary intercourse of society, and destroy all 
confidence between man and man. The mischief had become so great, so alarming, 
as not only to impair commercial intercourse, and threaten the existence of credit, 
but to sap the morals of the people, and destroy the sanctity of private faith. To 
guard against the continuance of the evil was an object of deep interest with all the 
truly wise, as well as virtuous, of this great community, and was one of the most 
important benefits expected from a reform of the government.” Marshall, C. J., 
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The record is exceedingly meager. During the debates in the 
Constitutional Convention, the clause made its first appearance 
in a motion by King to include a prohibition on, the states “to 
interfere in private contracts.” ** Opposition immediately ap- 
peared. Gouverneur Morris and Mason spoke against it. In 
particular, Mason uttered prophetic words: “ This is carrying 
the restraint too far. Cases will happen that can not be foreseen, 
where some kind of interference will be proper, & essential.” *° 
Wilson answered that only retrospective interferences would be 
prohibited, whereupon Madison replied that a prohibition of ex 
post facto legislation would be enough. King’s motion was lost 
by a vote of seven to three © and the clause was not in the pro- 
ceedings referred to the Committee of Style. However, the draft 
reported out by the Committee contained a clause prohibiting 
the states from passing “ laws altering or impairing the obligation 
of contracts ” © and this was subsequently amended to the present 
form ‘No State shall enter into any . . . law impairing the 
obligation of contracts ’ ”’.°* 

While the record tells us little, it may well be that the drafts- 


men intended to prohibit all laws affecting in any way the collec- 
tion of debts. Courts have relied on history to reach this result 
and have buttressed it with logic. What else can the “ obliga- 
tion ” be than the remedies provided by law for the enforcement 
of the contract? Thus arose the doctrine that the remedy inheres 
in the obligation, that whatever impairs the remedy impairs the 
obligation.” 


“The obligation of a contract consists in its binding force on the 
party who makes it. This depends on the laws in existence when it is 
made; these are necessarily referred to in all contracts, and forming 





in Ogden v. Saunders, 12 Wheat. 213, 354-55 (U.S. 1827). See also Luther Mar- 
tin’s “ General Information,” 3 FARRAND, RECORDS OF THE FEDERAL CONVENTION 
(1911) 214; Bearp, AN Economic INTERPRETATION OF THE CONSTITUTION OF THE 
Unirep States (1913) 179-83. 

48 2 FaRRAND, RECORDS OF THE FEDERAL CONVENTION 439. 

49 Td. at 440. 

50 Jd. at 441. 51 Td. at 597. 

52 Td. at 610, n.2. 

53 Lapsley v. Brashears, 4 Litt. 47 (Ky. 1823); Baily v. Gentry, 1 Mo. 116 
(1822); People ex rel. Thorne v. Hays, 4 Cal. 127 (1854). Cf. Johnson v. Duncan 
et al’s Syndics, 3 Mart. 530 (La. 1815). 
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a part of them as the measure of the obligation to perform them by the 
one party, and the right acquired by the other. . . . If any subsequent 
law affect to diminish the duty, or to impair the right, it necessarily 
bears on the obligation of the contract, in favour of one party, to the 
injury to the other; hence any law, which in its operation amounts to a 
denial or obstruction of the rights accruing by a contract, though pro- 
fessing to act only on the remedy, is directly obnoxious to the prohibi- 
tion of the Constitution.” * 


The logic of this position is perhaps impeccable, but logic is 
a weak bulwark against the pressure of events. Yet many courts 
have stood by their guns while legislatures yielded to the cries 
of distressed debtors. The economic situation might be terrible 
but fiat justitia ruat coelum. But other courts have been more 
sensitive to the fluctuations of the economic pendulum. If logic 
must be summoned up to support a stay law, then let us shift 
our premises. Chief Justice Marshall himself had said: 


“ The distinction between the obligation of a contract, and the remedy 
given by the legislature to enforce that obligation, has been taken at the 
bar, and exists in the nature of things. Without impairing the obliga- 
tion of the contract, the remedy may certainly be modified as the wis- 
dom of the nation shall direct.” °° 


This distinction found a ready echo in the state courts and 
some few of them were willing to carry out its implications to 
the bitter end. If the moratory law purported to act only 
on the remedy it must be good. So long as the express terms of 
the contract were not affected, the legislature could modify the 
remedy as it desired. But again the inexorable dictates of logic 
were too harsh to be obeyed. In Bronson v. Kinzie, Chief Justice 
Taney found the middle ground. 


“For, undoubtedly, a state may regulate at pleasure the modes of 
proceeding in its courts in relation to past contracts as well as future. 
. . . And, although a new remedy may be deemed less convenient than 
the old one, and may in some degree render the recovery of debts more 
tardy and difficult, yet it will not follow that the law is unconstitutional. 





54 Baldwin, J., in McCracken v. Hayward, 2 How. 608, 612 (U.S. 1844). 

55 Sturges v. Crowinshield, 4 Wheat. 122, 200 (U. S. 1819). 

56 Grimball v. Ross, Charlt. 175 (Ga. 1808); Paine, J., concurring, in Von 
Baumbach v. Bade, 9 Wis. 559, 584 (1859). 
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Whatever belongs merely to the remedy may be altered according to 
the will of the state, provided the alteration does not impair the obli- 
gation of contract.” °7 


Certainly, this is not a very clear statement. It seems to say 
no more than that a state may change the remedy but not impair 
the obligation. Actually it is a rephrasing of the dictum in Green 
v. Biddle, that the remedy may not be so altered “ as materially 
to impair the rights and interests of the owner”.°* Thus we 
have again the familiar line of escape from the rigidity of a 
constitutional prohibition. A state may legislate so long as it 
legislates “reasonably.” Again the courts are faced with the 
problem of “ where to draw the line.” °° 

The Supreme Court gives us only one hint: the remedy may 
not be altogether denied, nor may the proceedings be burdened 
with new conditions and restrictions so as to make the remedy 
hardly worth pursuing.” The first part of this proposition may 
be readily granted. The purpose of a moratorium is not to 
destroy rights altogether, but rather to postpone their enforce- 
ment until after the emergency. The second part requires a 
more adequate definition. 

That a right may be rendered substantially valueless by making 
its enforcement contingent upon some event in the indefinite 
future seems quite clear. The Supreme Court has held un- 
constitutional a Virginia law suspending executions “ until other- 
wise provided by law.”* A New York moratorium on Russian 
insurance contracts “ until the expiration of thirty days next fol- 
lowing the de jure recognition of a government of Russia by the 
government of the United States ” was held unconstitutional by 
the Court of Appeals.* Stay laws passed by some Southern states 
during the Civil War were held unconstitutional because the period 
of operation of the law was until twelve months after the con- 





57 1 How. 311, 315-16 (U. S. 1843). 

58 8 Wheat. 1, 17 (U. S. 1823). 

59 “ The result of the cases seems to be that the legislature may alter or vary 
existing remedies as it pleases, provided that in so doing their nature and extent 
is not so changed as materially to impair the rights and interests of creditors.” 
Von Baumbach v. Bade, 9 Wis. 559, 579 (1859). 

60 Bronson v. Kinzie, 1 How. 311, 317 (U. S. 1843). 

61 Daniels v. Tearney, 102 U. S. 415-16 (1880). 

82 Sliosberg v. New York Life Ins. Co., 244 N. Y. 382, 155 N. E. 679 (1927). 
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clusion of a treaty of peace between the United States and the 
Confederate States.** The same fate would undoubtedly befall 
moratory legislation now being urged for adoption which would 
be effective ‘ during the remainder of the period of the present 
economic and financial emergency.” “ 

The vice of indefiniteness, however, may easily be avoided by 
a provision limiting the operation of the law to a definite period. 
Although even a definite period would be bad if it were so long 
as to be “unreasonable”’,® it is simple enough to limit the 
period to six months or a year and extend it subsequently if 
necessary. The greater difficulty lies in reconciling a postpone- 
ment for even a definite period with the constitutional prohibi- 
tion. Where some remedies are left though some special remedy 
is taken away, the Taney formula may be held to have been com- 
plied with. Thus, if a moratorium on mortgage foreclosures is 
enacted, the mortgagee still has remedies against the mortgagor 
on the bond. But such partial restrictions of remedy rarely suf- 
fice during a crisis. Where complete postponements for definite 
periods have been decreed, the decisions of state courts are in 
hopeless conflict. Statutes in Georgia ** and Kentucky™ sus- 
pending the jurisdiction of courts over civil actions for one year 
and seven months respectively were held constitutional on the 
ground that the state may modify its general judicial and remedial 
system as it desires. But in South Carolina such a suspension of 





63 Burt v. Williams, 24 Ark. 91 (1862) ; Hudspeth & Co. v. Davis, 41 Ala. 389 
(1867); Luter v. Hunter, 30 Tex. 688 (1868); Garlington v. Priest, 13 Fla. 559 
(1869-71). Compare the decisions on the stay laws in favor of persons in military 
service, where it was generally held that statutes granting exemption during service 
or during the war, were invalid. See Dunnam, Moratory LEGISLATION IN THE 
Unirep STATES (1917). In Breitenbach v. Bush, 44 Pa. 313 (1863), a statute pro- 
viding a stay during enlistment was upheld since the maximum term of enlistment 
was three years. A subsequent act of Congress extended enlistments to the dura- 
tion of the war, and the stay law was then held to be unconstitutional. Clark v. 
Martin, 3 Grant’s Cas. 393 (Pa. 1863). 

64 E.g., the bill introduced into the Massachusetts Senate in March, 1933. 
Boston Transcript, March 7, 1933, at 6. 

65 “ we hold any law to be constitutional which gives a stay for a time that is 
definite and not unreasonable, but unconstitutional if the stay be for an indefinite 
time, or for a time that is unreasonable, though definite.” Breitenbach v. Bush, 
44 Pa. 313, 318-19 (Pa. 1863). 

66 Grimball v. Ross, Charlt. 175 (Ga. 1808). 

67 Johnson v. Higgins, 3 Metc. 566 (Ky. 1861). 
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jurisdiction was héld invalid because this power of the state could 
not be exercised for the obvious purpose of delaying the collection 
of debts. 

Statutes providing for limited stays on actions have been held 
valid in Pennsylvania (one year’s stay) ,°° Wisconsin (six months’ 
stay),”° and Alabama (one year’s redemption period) ,” but un- 
constitutional in North Carolina (ninety days’ stay),”’ Missis- 
sippi (two years’ stay),”* Missouri (two and one half years’ 
stay ),"* Kentucky (two years’ stay ),”° and California (six months’ 
redemption period).”° While a Wisconsin court has stated that: 
“ The time required for accomplishing the remedy is not so much 
of the essence of the legal remedy that it cannot be extended by 
the legislature, so long as it is reasonable. The remedy remains 
complete and substantial even if rendered less expeditious ”’,” a 
Missouri court states that any postponement of the remedy is an 
impairment.” 

Fortunately, we have at hand one bridge ready to be thrown 
across this quagmire of conflicting decisions: the fact of emer- 
gency. In December, 1814, when the British troops stood before 
New Orleans, the Louisiana legislature decreed that “ ‘ no civil suit 
or action shall be commenced, or prosecuted before any court of 
record, or any tribunal of the state, till the first of May next.’” ” 
The Louisiana Supreme Court found 


“no difficulty in concluding that an act of a state Legislature, the ob- 
vious object of which is to relieve debtors by postponing the recovery, 
and consequently the payment of debts, impairs the obligation of con- 
tracts, and as such is unconstitutional, . . .” *° 





88 Wood v. Wood, 14 Rich. 148 (S. C. 1867). See also Jones v. Crittenden, 
1 Car. L. Rep. 385 (N. C. 1814). 

69 Chadwick v. Moore, 8 W. & S. 49 (Pa. 1844). 

70 Yon Baumbach v. Bade, 9 Wis. 559 (1859). 

71 Iverson v. Shorter, 9 Ala. 713 (1846). 

72 Johnson v. Winslow, 64 N. C. 27 (1870). 

73 Coffman v. Bank of Kentucky, 40 Miss. 29 (1866). But cf. Woods v. Buie, 
6 Miss. 285 (1840). 

74 Baily v. Gentry, 1 Mo. 116 (1822). 

75 Blair v. Williams, 4 Litt. 34 (Ky. 1823); Lapsley v. Brashears, id. at 47. 

76 People ex rel. Thorne v. Hays, 4 Cal. 127 (1854). 

77 Von Baumbach v. Bade, 9 Wis. 559, 582 (1859). 

78 Baily v. Gentry, 1 Mo. 116 (1822). 

79 Johnson v. Duncan et al.’s Syndics, 3 Mart. 530, 546 (La. 1815). 

80 Jd. at 542. But cf. the language in Burt v. Williams, 24 Ark. 91, 95 (1862). 
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But this was a case of invasion by the enemy, and the court went 
on to say: 


“T presume that in any time obnoxious to the due administration of 
justice, it is the duty, and within the power, of the Legislature, to pass 
laws to avert or diminish the consequences of the general calamity; and 
a law called for by such circumstances, and fairly intended to meet the 
exigency of the day, could not be properly classed among those which 
impair the obligations of contracts, tho’ one of its consequences would 
be some delay in the recovery of debts.” ** 


Other courts have adverted to a financial and economic emer- 
gency while upholding stay laws.*? In our own day the United 
States Supreme Court upheld the New York rent moratorium on 
the ground of an existence of an emergency in time of peace.** 
We have been warned continually that the depression which we 
are now living through is an emergency worse than war. It needs 
no demonstration by chart or graph to show the gravity of the 
situation. Particularly in the agricultural states the temper of the 
people is indication enough.** Except in those states in which 
the constitution expressly forbids the enactment of “‘ stay laws,” *° 





81 Johnson v. Duncan et al’s Syndics, 3 Mart. 530, 545 (La. 1815). 

82 Chadwick v. Moore, 8 W. & S. 49 (Pa. 1844); Von Baumbach v. Bade, 
9 Wis. 559 (1859). 

83 Marcus Brown Co. v. Feldman, 256 U.S. 170 (1921). 

84 Rioting against foreclosures of farm mortgages and forced suspension of 
judicial sales has occurred in Iowa. N. Y. Times, Jan. 5, 1933, at 14; Jan. 10, 
1933, at 30; Jan. 22, 1933, at 10. In Wisconsin. Id., Jan. 10, 1933, at 30; Feb. 14, 
1933, at 2. In Nebraska. ZJd., Jan. 22, 1933, at 10. In Minnesota. Id., Jan. 29, 
1933, at II, 2. In Illinois. Z7d., Feb. 19, 1933, at 13. For a survey of legislation 
pending in twenty-one states for the relief of farmers threatened with foreclosure 
see id., Jan. 22, 1933, at II, 1. 

85 “The legislature shall not pass any laws .. . depriving a party of any 
remedy for enforcing a contract which existed when the contract was made.” 
N. J. Const. § VII, par. 3. Section 195 of the Virginia Constitution provides that 
“the General Assembly is hereby prohibited from passing any law staying the 
collection of debts commonly known as stay laws.” A law of 1870 provided that 
in a judicial sale of personal property the debtor might require the sale to be made 
upon a credit of twelve months, in order to prevent the property from being sacri- 
ficed at a forced sale for cash. This law was upheld as constitutional under the 
state constitution (then Art. 11, §4) on the ground that the debtor secured no 
indulgence at all in point of time. Garland v. Brown’s Adm’r, 23 Gratt. 173 (Va. 
1873). If, under this law the debtor could himself bid in the property and give 
notes for twelve months, he would be receiving a stay. The rationale of the decision 
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the courts should find no difficulty in upholding reasonable post- 
ponements on the ground of the existence of an emergency. They 
may, if they wish, resort to the somewhat fictional theory of the 
New York Court of Appeals: “ That the government may be re- 
quired, in times of public stress, so to legislate as to nullify private 
contracts is an implied term of every contract, so that such legis- 
lation, if enacted, does not impair the obligation of the contract 
within the meaning of the limitation.” ** A more direct approach 
would be to acknowledge frankly that in the presence of an emer- 
gency which is so grave as to threaten the collapse of the economic 
structure, a rigid adherence to this constitutional limitation may 
wreck the fabric of political society. 

To summarize: a moratorium law postponing the enforcement 
of contracts, whether wholly or partially, limited to a definite, 
reasonable period, affecting in terms only the remedy, and based 
on the existence of an emergency, should be, and probably would 
be, upheld as constitutional. 


SUGGESTED DIRECTIVES FOR MorAToRY LEGISLATION 


In the United States moratory legislation has generally taken 
the form of a complete suspension of remedies on some or all 
obligations.** Experience in other countries indicates that it is 
wise to introduce a principle of flexibility. We are familiar with 
the administrative regulation of banking moratoria. In the case 
of moratoria on the enforcement of obligations flexibility can be 
achieved by giving discretion to the courts, although preferably, 
this discretion should be exercisable within certain standards laid 
down in the law. 

The English Courts (Emergency Powers) Act of 1914 * con- 
tained a provision that no person should proceed to execution on 





of the court would clearly require a holding of unconstitutionality if the debtor 
himself could bid at the sale. 

86 Sliosberg v. New York Life Ins. Co., 244 N. Y. 482, 497, 155 N. E. 749, 756 
(1927). 

87 However, most of the stay laws applying to persons in military service 
passed during the World War provided for stay on application to the court. Maine 
Laws 1917, c. 273; Md. Laws 1917, c. 23; Mass. Laws 1917, c. 342; Miss. Laws 
1917, c. 36; Wis. Laws 1917, c. 499. 

88 4 & 5 Geo. V, c. 78. 
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any judgment, levy distress, take or enter into possession of prop- 
erty, exercise a right of reéntry, foreclose, realize any security, 
forfeit any deposit, or enforce the lapse of any policy of insurance 
without leave of court. 


“If, on any such application, the court to which the application is 
made is of opinion that time should be given to the person liable to make 
the payment on the ground that he is unable immediately to make the 
payment by reason of circumstances attributable, directly or indirectly, 
to the present war, the court may, in its absolute discretion, after con- 
sidering all the circumstances of the case and the position of all the par- 
ties, by order, stay execution or defer the operation of any such remedies 
as aforesaid, for such time and subject to such conditions as the court 
thinks fit.” °° 


A similar provision, with somewhat more precise indications of 
the limits of discretion, is to be found in the New South Wales 
Moratorium Act, 1930.°° This law applies to mortgages and, in 
view of the fact that the most pressing problems in the United 
States are concerned with mortgage foreclosures, it deserves to 
be studied as a model. 

Under this law a mortgagee may not, without leave of court, de- 
mand payment of the whole or part of the principal of his mort- 
gage, exercise any power of sale, commence or continue any action 
for breach of covenant or condition in a mortgage except cove- 
nants for the payment of interest, insurance and taxes, com- 
mence or continue an action for interest higher than the rate pro- 
vided in the mortgage, or take any steps for obtaining foreclosure, 
possession, or occupation. The court may grant leave to com- 
mence or continue an action if it is satisfied that, having regard to 
all relevant circumstances, including the ability of the mortgagor 
to redeem the property out of his own moneys, it would be unjust 
and inequitable not to grant it. Where the mortgagor satisfies 
the court that he is unable to redeem the property or to repay a 
portion of the principal sum from his own moneys, the court is 
not to grant leave unless satisfied that by reason of the wasting 
nature of the security, the continuance of the mortgage would seri- 





89 Ibid. 
80 26 N. S. W. Stat. No. 48, 1930. This Act was amended several times and a 
new act was put into force Dec. 21, 1932. 
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ously affect the security, or that the conduct of the mortgagor has 
in respect of any breach by him of any covenant of the mortgage, 
or in respect of any dealing with the mortgagee, been such as to 
render him undeserving of the benefit of protection of the Act. 
The Act extends to agreements for the sale and purchase of land, 
to leases containing a purchasing clause, and to conditional sales 
and chattel mortgages. 

It will be noted that under this Act the initiative of applying 
for leave of court lies with the mortgagee. The Victoria Finan- 
cial Emergency Act of 1931” places the burden of applying for 
leave on the mortgagor. Under the Victoria Act, a mortgagor 
may apply for an order that the mortgagee shall not exercise, for 
twelve months, any power of sale or foreclosure or other remedy 
for enforcing payment of principal or interest, provided that not 
more than six months’ interest accrued due and payable is in 
arrear and the mortgagor’s covenants other than for payment of 
principal have been performed. The court is to make such order 
if, upon hearing, the mortgagor satisfies it, “ (a) that he is unable 
to redeem the property either from his own moneys or by borrow- 
ing at a rate of interest not exceeding six per centum per annum; 
and (0) that the value of the property is not seriously diminishing 
and that the mortgagee’s security is not otherwise in jeopardy.” * 
At any time during the stay the mortgagee may apply to have the 
order set aside upon satisfying the court that the situation has 
changed in respect of (a) or (b). 

Similar resort to judicial discretion is to be found in Continen- 
tal legislation. A Netherlands law of 1914 provides for a stay 
of six months on contracts for the payment of money and on exe- 
cutions, to be granted by the court by way of summary procedure 
on application of the debtor if the court is convinced that he “ is, 
temporarily, not in a position to fulfill his obligations, exclusively 





%1 Victorian Acts, 1931, No. 3961. Cf. Victoria Unemployed Occupiers and 
Farmers Relief Act, 1931, id., No. 3962, §8(2): “No protection order shall be 
made on the application of a mortgagor unless the applicant satisfies the court that 
by reason of unemployment he is and will be unable to pay the amount, whether 
of principal or interest or both, payable or becoming payable under the mortgage, 
and that his failure to pay any amount owing under the mortgage which has be- 
come payable before the date of the application is and was due to the same reason.” 

82 Victorian Acts, 1931, No. 3961, § 28(3). 

98 Law of Sept. 4, 1914, STAATSBLAD, 1914, No. 444. 
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or primarily because of the present extraordinary circumstances.” 
A German ordinance of 1916 “ provides that in actions concern- 
ing the payment of mortgages on realty the court, on the petition 
of the defendant, may provide for delay of payment “ if the situa- 
tion of the defendant justifies it, unless the delay would result in 
a disproportionate disadvantage to the plaintiff.” 

Whatever be their defects in wording, these provisions attempt 
to introduce a most valuable principle.** Not every debtor de- 
serves or needs a stay. A moratorium finds its raison d’étre in the 
emergency, and it must extend no further. It should not be used 
as a protection for debtors whose default is due to causes other 
than the emergency. If suitable standards are furnished, the 
court may safely be entrusted with discretion to determine when a 
stay should be allowed. The power of the court should extend 
not only to the proceedings in their entirety but to any incident of 
the proceedings. Thus, it should have discretion to permit an ac- 
tion to proceed to judgment but to suspend execution. It should 
be empowered to permit a plaintiff to exercise right of entry, but 
to stay suit on the mortgage bond. In short, the greatest possible 
flexibility consistent with the general economic situation should 
be provided. 

A most useful provision in a moratorium statute would be one 
providing for payment in instalments. American statutes provid- 
ing for such payment have generally been held unconstitutional on 
the ground that the terms of the contract are modified. But 
such statutes have either provided for such payment after the ex- 
piration of the moratorium, or the holdings have been by courts 





94 Ordinance of June 8, 1916, REICHSGESETZBLATT, 1916, 454. 

95 In 1914 there was considerable criticism in Germany of the lodging of such 
discretion in the courts. It was feared that judges were not capable of making a 
proper decision, that they would be burdened with work, and that delay in the pro- 
ceedings would lead to a general feeling of the insecurity of credit. See Mayer, 
Zur Geschichte und Theorie des Moratoriums, supra, note 1, at 203. Experience 
in Germany does not seem to have indicated an overwhelming increase in the 
business of the courts. Yet it is important to draft a statute so as to diminish 
this possibility. If application for leave of court must be made by the creditor, it 
is probable that the courts would not be faced with many more than the usual 
number of suits for breach of obligations. The dangers of a general feeling of 
insecurity cannot be taken too seriously, since the suggested provision is much more 
favorable to creditors than a rigid legislative stay. 

96 Jacobs v. Smallwood, 63 N. C. 112 (1869); Jones v. McMahan, 30 Tex. 
719 (1868); Earle v. Johnson, 31 Tex. 164 (1868). 
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which turned their faces against any moratorium legislation. If 
the constitutionality of a reasonably limited moratorium is 
granted, there should be no difficulty about providing for payment 
in instalments, at least during the moratory periocd. The plaintiff 
would be getting a benefit thereby, since his only alternative would 
be to accept the stay. 

The New South Wales act” affords an example. Under it, 
actions for the recovery of interest due under a mortgage may be 
prosecuted during the moratory period, but “the court hearing 
the action or proceeding may, if in its discretion and in the cir- 
cumstances of the case it deems it just and expedient, in lieu of 
giving judgment for immediate payment, give judgment for pay- 
ment at a date to be fixed, or by instalments payable at such times 
as the court in its discretion determines.” It would seem desir- 
able to include such a provision in regard to the payment of prin- 
cipal as well as interest. 

A moratorium is essentially for the protection of debtors. The 
creditor, it is assumed, is compensated for the delay by the fact 
that were it not for the moratorium, the debtor might never be able 
to pay. Nevertheless, some protection should be given to the 
creditor. Obviously, the running of the Statute of Limitations 
should be suspended. Although this would follow under general 
principles where the right to sue is suspended, many moratorium 
statutes make express provision for suspending the operation of 
prescriptive rules,°* and some such provision seems preferable. 
Where the plaintiff is deprived of the use of his money, he should 
be compensated by charging interest upon the debt, Provisions 
for an interest charge of seven per cent on open account are famil- 
iar in American stay laws. The New South Wales Act contains 
an interesting provision for interest on mortgage indebtedness: 


“Tn all cases of mortgages not paid at maturity, interest shall continue 
to be payable at the same intervals as provided by the mortgage, or if 
not so provided, then quarterly, and at the rate provided by the mort- 
gage, except in the case of mortgages where the sum due is less -than 





97 See note 89, supra. 

98 Georgia Act of May 23, 1808, Acts 1808, Extra Session 1; German Law of 
Aug. 4, 1914, REICHSGESETZBLATT, 1914, 328; S. C. Laws 1861, Act. No. 4571; N. C. 
Laws 1861, Act of May 11, 1861. 
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three thousand pounds, where the rate shall be that provided in the 
mortgage or seven per cent whichever is less.” *° 


Such a provision in an American statute would probably be at- 
tacked on the ground that the terms of the contract are being 
changed.’” It is submitted that its constitutionality would be 
upheld. The defendant cannot complain since he is paying for 
the benefit of the stay. The plaintiff, on the other hand, is being 
compensated for having to wait for his money. 

It is obvious that where a moratorium extends only to some 
obligations, great hardship may be worked on persons dependent 
on the income from such obligations, or on persons secondarily 
liable. It is essential that some provision should be made for the 
relief of persons thus affected. The United States’ Soldiers and 
Sailors Relief Act of 1918 contained the following provision for 
the relief of persons secondarily liable: 


“‘ Whenever pursuant to any of the provisions of this Act, the enforce- 
ment of any obligation or liability, the prosecution of any suit or pro- 
ceeding, the entry or enforcement of any order, writ, judgment, or decree, 
or the performance of any other act, may be stayed, postponed, or sus- 
pended, such stay, postponement, or suspension may, in the discretion 
of the court, likewise be granted to sureties, guarantors, indorsers, and 
others subject to the obligation or liability, the performance or enforce- 
ment of which is stayed, postponed, or suspended.” 1° 


Provision is also made for relief where judgments or decrees are 
vacated. 

As regards the relief of persons whose income is adversely af- 
fected by the moratorium, an excellent model is the following pro- 
vision from the New South Wales Act: 


“ Where the Supreme Court or any other court has made an order for 
the payment by any person to any other person of a sum of money, and 
such court is satisfied that immediate payment of the whole or any part 
of the money would inflict a great hardship on the person ordered to 





99 See note 89, supra. 

100 A provision in the South Carolina Stay Law of 1861 providing for 7% in- 
terest on open accounts was held unconstitutional. Goggans v. Turnipseed, 1 S. C. 
80 (1868). The court seems to have failed to realize that this provision applied 
only to contracts on which action was stayed. 

101 Act of March 8, 1918, 40 STAT. 440. 
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pay the money by reason of the operation of this Act . . . such court 
may, at the time of the entry of judgment or subsequently thereto, upon 
the application of the person ordered to pay the money, in its discre- 
tion, . . . order that the payment of the whole or part of the sum of 
money in question shall be deferred until such time and upon such con- 
dition as such court thinks fit.” 1°? 


Where the moratorium extends to all obligations, the need for 
such relief is not so pressing, since all persons will be in a posi- 
tion to be protected from suit. 


CoNCLUSION 


The general moratorium has vindicated itself time and again as 
an indispensable instrument for the resolution of economic crises. 
The task of the legislature is to draft moratory legislation with 
careful consideration of all the interests involved, and of the pos- 
sible legal effects of the statute. The detail of such statutes must 
depend on the peculiarities of local procedure. The courts when 
faced with the tasks of construing these statutes and of passing 
upon their constitutionality must do so in full awareness of what 
the Germans call “ die normative Kraft des Faktischen’”’, the nor- 
mative force of facts. The legal armory is plentifully furnished 
with precedents either for or against the constitutionality of such 
legislation. In the last analysis the choice to be made among con- 
flicting precedents and principles will depend upon the sensitive- 
ness of the court to the dangers threatening the general economic 


structure. 
A. H. Feller. 


Harvarp Law ScHOooL. 





102 See note 89, supra. As an illustration of the manner in which this provision 
is applied, the following is of interest. In 1932, a judge announced that an appli- 
cant under this provision, in addition to the facts which bring him within the pro- 
vision, should in his affidavits show in detail the following facts: (a) Amount of 
judgment debt and cause of action from which it arose. (b) Amount and nature 
of other liabilities. (c) Assets; that is, land, personal property, debts due to appli- 
cant, mortgages, etc., together with the approximate valuation of each. (d) Gross 
and net income, amount and source. (e) Offer, if any, which he is prepared to 
make in settlement of judgment debt. (f) Position taken by his creditors. (1932) 
5 AusTRALIAN L. J. 416, 
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TABULAR ANALYSIS OF Moratory LEGISLATION IN THE UNITED STATES * 


Statutes 


Act No. 6, 1841 


Act 33, 1861 


Act 71, 1866 


Ordinance of Dec. 3, 
1867, Laws 1868, 179 


Act of Aug. 12, 1868, 
Laws 1868, 134 


Acts of Dec. 1, 1862, 
Acts 1862, 72 


Civil Practice Act 1851, 
§§ 229-31, Statutes 
1851, 51 


Act No. 14, 1861 


Subject 


ALABAMA 


Two year redemption 
period on all judicial 
sales 


All executions  sus- 
pended until one year 
after peace 


No, actions to be tried 
until two terms of 
court after term in 
which suit is com- 
menced 


All executions stayed 
until Jan. 1, 1869 


Debts contracted prior 
to May 1, 1865, pay- 
able in four annual in- 
stalments 


ARKANSAS 


All suits suspended un- 
til one year after peace 


CALIFORNIA 
Six months redemp- 
tion period on all judi- 
cial sales 


FLORIDA 
All executions  sus- 
pended until one year 
after peace 


Judicial Holdings 


Constitutional — Iver- 
son v. Shorter, 9 Ala. 
713 (1846) 


Unconstitutional under 
U. S. and Confederate 
constitutions — Hud- 
speth & Co. v.+ Davis, 
41 Ala. 389 (1867) 


Unconstitutional under 
state constitution — 
Burt v. Williams, 24 
Ark. gt (1862) 


Unconstitutional — Peo- 
ple ex rel. Thorne v. 
Hays, 4 Cal. 127 
(1854) 


Unconstitutional— 
Garlington v. Priest, 13 
Fla. 559 (1870) 





* Excepting legislation applying only to persons in military service, for which 


see Appendix II. 
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Acts of May 23, 1808, 
Acts 1808, Extra 
Sess., I 


Act of Dec. 21, 
Acts 1808, 16 


Act of Feb. 19, 
Laws 1841, 168 


Act of Feb. 27, 
Laws 1841, 172 


Act of April 7, 1860 


Act of Dec. 25, 1820, 
Acts 1820, 183 


Laws 1861, c. 38 


Act of Dec. 18, 1814, 
Acts 1814, 2d Leg., 1st 
Sess., 18 


GEORGIA 


Suspension of all exe- 
cutions and trials of 
actions except for 
rights in property until 
May 23, 1808 


Execution may be 
stayed if defendant 
pays one-third of judg- 
ment 


ILLINOIS 


Twelve months _ re-} 
demption period for 
property sold on fore- 
closure 


No judicial sales to be 
made unless two-thirds 
of appraised valué bid 
on all judgments ren- 
dered prior to May 1, 
1841 and all causes of 
action accruing prior to 
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that date 


Iowa 


Nine months stay in 
actions for foreclosure 
of mortages. Limited 
to Jan. 1, 1861 


KENTUCKY 


Two years stay on exe- 
cution of all judgments 
unless plaintiff agrees 
to accept state bank 
notes 


Closing courts for 
seven months except 
for trial of criminal 
cases 


LOUISIANA 
No actions to be com- 
menced, all actions sus- 
pended, and no judicial 
sales until May 1, 1815 


Constitutional — Grim- 
ball v. Ross, Charlt. 
175 (Ga. 1808) 


Unconstitutional — 
Bronson v. Kinzie, 1 
How. 311 (U.S. 1843); 
McCracken v. Hay- 
ward, 2 How. 608 (U. S. 
1844) 


Constitutional — Hol- 
loway v. Sherman, 12 
Iowa 282 (1861) 


Unconstitutional — 
Blair v. Williams, 4 
Litt. 34 (Ky. 1823); 
Lapsley v. Brashears, 
id. at 47 


Constitutional — John- 
son v. Higgins, 3 Metc. 
566 (Ky. 1861) 


Constitutional — John- 
son v. Duncan, 3 Mart. 
380 (La. 1815) 





Laws 1861, c. 17 


Laws 1862, c. 249 


Act of July 29, 1858, 
Laws 1858, 140 


Act of March 10, 1860, 
Laws 1860, 275 


Laws 1840, c. 5 


Laws 1861, Cc. 573 
amended Laws 1865, c. 


84 


Act of June 28, 1821, 
Acts 1821, Special Sess., 
32 


Laws 1812, c. 8 


Laws 1860-61, c. 16 


Laws 1866-67, c. 58 


Ordinances 1865-66, c. 
19; amended by Ordi- 
nance of March 14, 
1868 


MARYLAND 
Stay of one year on 
executions and fore- 
closures 


Stayed debts to be paid 
in instalments 


MINNESOTA 
Twelve months  re- 
demption period on 
foreclosed property 


Three years redemp- 
tion period on fore- 
closed property 


MISSISSIPPI 
No judicial sales unless 
two-thirds of appraised 
valuation bid 


All laws for collection 
of debts suspended for 
two years 


MISSOURI 


Two and a half year 
stay on all executions 


NortH CAROLINA 
Stay of all executions 
until Feb. 1, 1814 


No executions or judi- 
cial sales until other- 
wise provided by law 


Execution on all judg- 
ments in actions ex 
contractu. rendered 
prior to May 1, 1865, 
stayed until spring 
term 1868 


All stayed debts to be 
paid in instalments 
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Constitutional — Stone 
v. Bassett, 4 Minn. 298 
(1860) 


Constitutional — Hey- 
ward v. Judd, 4 Minn. 
483 (1860) 


Constitutional — 
Woods v. Buie, 6 Miss. 


285 (1840) 


Unconstitutional — 
Coffman v. Bank of 
Kentucky, 40 Miss. 29 
(1866) 


Unconstitutional — 
Baily v. Gentry, 1 Mo. 
116 (1822) 


Unconstitutional — 
Jones v. Crittenden, 1 
Car. Law Rep. 385 
(N. C. 1814) 


Unconstitutional — 
Barnes v. Barnes, 8 
Jones 366 (N. C. 1861) 


Unconstitutional — 
Jacobs v. Smallwood, 
63 N. C. 112 (1869) 
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Laws 1868-69, c. 86 


Act of June 16, 1836, 
Purdon’s Dig. (10th 
ed.) 634 


Laws 1842, 407 


Laws 1858, App. 613 


Laws 1868, 770 


Act No. 4571, 1861; 
amended Act No. 4640, 
1863; Act No. 4675, 
1863; Act No. 4724, 
1864; Act No. 4734, 
1865 


Act No. 4796, 1866 


Laws 
amended Laws 
c. 40 


te6t) -¢... 4; 
1863, 


Laws 1866, c. 125 
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Ninety day supervision 
in actions on contracts 
entered into before 
May 1, 1865 


PENNSYLVANIA 


Stay of execution for 
freeholders ranging 
from six to twelve 
months according to 
value of property 


One year stay of judi- 
cial sales of real prop- 
erty where less than 
two-thirds of appraised 
value is bid 


Stay of execution of 
one year on all judg- 
ments 


Stay of execution of 
one year to be granted 
where two-thirds of 
creditors agree 


SouTH CAROLINA 
Stay of all executions 
until next session of 
legislature 


Suspending jurisdiction 
of courts over actions 
ex contractu for six 
months 


TEXAS 
Suspension of all laws 
for collection of debts 
until one year after 
peace 


All judgments to be 
paid in four annual in- 
stalments 


Unconstitutional — 
Johnson v. Winslow, 64 
N. C. 27 (1870) 


Constitutional — Chad- 
wick v. Moore, 8 W. & 
S. 49 (Pa. 1844) 


Unconstitutional — 
Bunn, Raiguel & Co. v. 
Gorgas, 41 Pa. 441 
(1862) 


Unconstitutional — 
State v. Carew, 13 
Rich. L. & E. 498 
(S. C. 1866) 


Unconstitutional — 
Wood v. Wood, 14 
Rich. L. & E. 148 (S.C. 
1867) 


Unconstitutional — 
Luter v. Hunter, 30 
Tex. 688 (1868) 


Unconstitutional — 
Jones v. McMahan, 30 
Tex. 719 (1868) ; Earle 
v. Johnson, 31 Tex. 164 
(1868) 





Ordinance No. 42, 1861 


Acts 1865-66, 180 


Acts 1869-70, 162 


Laws 1858, c. 113 


MORATORY LEGISLATION 


VIRGINIA 
No executions to be 
issued and no judicial 
sales to be made, until 
otherwise provided by 
law 


Stay of proceedings un- 
til Jan. 1, 1868 


Judicial sales of per- 
sonal property to be 
made upon a credit of 
twelve months 


WISCONSIN 
Six months stay of 
proceedings on mort- 
gage foreclosures and 
executions 
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Unconstitutional — 
Daniels v. Tearney, 
102 U. S. 415 (1880) 


Unconstitutional — 
Taylor v. Stearns, 18 
Gratt. 244 (Va. 1868) 


Constitutional 
Garland v. Brown, 23 
Gratt. 173 (Va. 1873) 


Constitutional 
Von Baumbach v. Bade, 
9 Wis. 559 (1859); 
Starkweather v. Hawes, 


10 Wis. 125 (1859) 


APPENDIX II 


List oF Moratory LAWS IN THE UNITED STATES APPLYING TO PERSONS 
IN MItitary SERVICE 


nm. 3. 
N. D. 
Ohio 


Laws 1864, c. 578. 

Special Laws 1918, c. 10. 

Laws 1861, 113. 

Laws 1862, 22. 

Laws 1917, Cc. 275. 

Laws 1861, Cc. 377. 

Laws 1862, c. 475. 

Laws 1915, C. 47. 

Laws 1862, c. 437 

Act 1582, 1794, 
Act 2026, 1813. 

Special Laws 1918, c. 55; 
amended Laws 1919, Cc. 
202. 

Laws 1917, Third Called 
Sess., c. 5. 

Laws 1861, c. 309. 

Laws 1863, c. 32. 

Laws 1917, C. 409. 

Act of March 8, 1918, 40 
STAT. 440. 


Ala. Act 33, 1861. 

Act 52, 1863. 

Act 14, 1864. 

Act of December 13, 1861, 
Pamphlet Acts 59. 

Laws 1862, Spec. Sess. 26. 

Laws, 1862, c. 113, amended 
Laws 1862, Extra Sess., 
¢. 38. 

Laws 1917, c. 

Laws 1862, c. 

Act 18, 1867. 

Laws 1861, c. 

Laws 1917, C. 

Laws 1917, C. 

Laws 1917, C. 

Laws 1865, c. 21. 

Laws 1917, c. 36. 

Laws 1846-47, 109. 

Laws 1861, 46. 

Laws 1918, c. 128. 


Ark. 
Ga. 
Ore. 
Pa. 


R. I. : 
380. amended 


452. 
S. D. 


63. 
273. 
23. 
342. 


Tex. 


Wis. 


U.S. 





HARVARD LAW REVIEW 


THE FUNCTIONS OF JUDGE AND JURY IN THE 
INTERPRETATION OF STATUTES 


Mo of the confusion and uncertainty in interpreting and 

applying statutes is due to a failure to distinguish the sev- 
eral distinct steps or problems in the process. Of these, four ap- 
pear quite clearly in determining the functions of the court and 
jury in statutory cases. In their logical order they are as follows: 
First, how far does the process of interpreting statutes involve 
- questions of fact and of law; how far in this respect is the prob- 
lem similar to that of other writings; and having determined law 
and fact.in the process, how far are they distributed in accord- 
ance with the usual disposition of legal and factual questions in 
jury cases? Secondly, is there any necessity for distinguishing 
interpretation from application of statutes in determining the 
functions of court and jury; and, if so, how does the distinction 
clarify the problem? Thirdly, when are extrinsic aids or evidence 
as to the meaning of a statute for the court and when for the jury? 
Lastly, in what respect are these functions altered on constitu- 
tional or other grounds in interpreting and applying penal legis- 
lation? It is submitted that certain basic distinctions worthy of 
consideration and inherent in the cases are often misunderstood 
or inarticulately expressed. These are the subject matter of this 
article. 


I. LAw AND FAcT IN INTERPRETATION 


A brief survey of the historical basis for the distinction be- 
tween law and fact in jury cases will be of help in understanding 
the special problem of statutes. In the early history of the jury, 
which at best is somewhat obscure, little can be found concerning 
the distinction. Later, when cases became more complicated and 
special pleading became common, questions of law came to be 
withheld from the jury, so that the distinction between questions 





1 See THayver, Pretominary TREATISE ON EvmENCE (1898) c. V; 1 Ho.ps- 
wortH, History or ENGLISH Law (1908) 135 et seq. 
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of law and questions of fact gradually crystallized as a fundamen- 
tal conception in procedural law. Questions appearing on the 
record, such as those arising by demurrer, by motion in arrest of 
judgment, those placed on the record by special verdict, by de- 
murrer to the evidence, or by bills of exceptions, were for the 
court from an early date; but once the case had been given to 
the jury, the whole issue was out of the court’s control. Thus, the 
maxim, ad questionem facti non respondent judices, ad questionem 
legis non respondent juratores referred only to questions on the 
record. 

That questions of law incidental to issues of fact could be sepa- 
rated and retained by the court is of more recent origin. It has 
largely grown out of the granting of new trials based on differ- 
ences of opinion between court and jury on legal questions. Until 
nearly the middle of the seventeenth century, when the court of 
Common Pleas began to grant new trials in civil actions, jury- 
men were held responsible for errors of law incidental to questions 
of fact in general verdicts; * indeed until after Coke’s Institutes, 
a proceeding of attaint against the jury was the only remedy for 
an erroneous verdict.’ Their liability even extended to cases of 
errors of law in general verdicts, though resulting directly from 
erroneous instructions.* The modern practice of granting new 
trials, of allowing bills of exceptions, and of setting aside ver- 
dicts, however, has settled the power of courts to control all ques- 
tions of law.° 

How far, then, is statutory interpretation factual; and to what 
extent is the situation different for other writings? Naturally, 
most cases assert very distinctly that interpreting a statute is al- 
ways a question for the court,° often not indicating whether it is 





2 See 1 HotpswortH, op. cit. supra note 1, at 162-65. 

3 Co. Litt. 228a. See also Slade’s Case, Style 138 (1648). The earlier English 
cases are analyzed in the opinion of Hall, J., in State v. Croteau, 23 Vt. 14, 19 
et seq. (1849). 

+ See Bushell’s Case, Vaughan 135, 145 (1670). But the jury were not liable 
to an attaint if, disregarding the court’s instructions, they found and applied the 
law correctly. Lowe & Kyme v. Paramour, 3 Dyer 3o01a (1571). 

5 See 1 HotpswortH, op. cit. supra note 1, at 161-66. 

6 Belt v. Marriott, 9 Gill 331 (Md. 1850) (error to allow jury to construe a 
statute) ; Fairbanks v. Woodhouse, 6 Cal. 433 (1856); Peoria v. Calhoun, 29 IIl. 
317 (1862) (court determines validity of an ordinance); County of Sierra v. 
County of Nevada, 155 Cal. 1, 99 Pac. 371 (1908) ; Winchell v. Town of Camillus, 
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always one of law or may not sometimes be one of fact. That a 
particular question is one for the court does not necessarily pre- 
vent it from being one of fact.’ Questions of fact incidental to 
statutory interpretation are often for the court exclusively.* What 
is the law on any topic, what is its meaning, what part of it applies 
in a given case, and what is the legal effect on the parties are all 
questions of fact “in the sense,” says Wigmore, “ that everything 
in the cosmos is a fact or phenomenon.” ® Technically, however, 
the distinction between what is law and what is fact is well known 
and fully established even though often difficult of application.*° 
In statutory cases, so far as finding, interpreting and applying 
statutes are factual or legal processes, they should similarly be 
subjected to the established modes of handling such matters by 
courts. 

At the outset it seems clear that so far as the meaning of the 
language of a statute or other writing rests upon grammar, rheto- 
ric, the context, ordinary, popular or technical (except legal) 
usage of words or phrases as found in dictionaries, reason, logic, 
common sense, or in a particular trade or business, it is hardly 
correct to say that such meaning is a matter for legal science ex- 
clusively.** To what extent interpretation of statutes is factual 





tog App. Div. 341, 95 N. Y. Supp. 688 (1905); Rice v. State, 7 Ind. 332 (1855) 
(court alone determines meaning and constitutionality of statutes); Ayres v. United 
States, 44 Ct. Cl. 110 (1908); cf. Katzman v. Commonwealth, 140 Ky. 124, 130 
S. W. 990, 30 L. R. A. (N.s.) 519 (1910), where the choice of meaning of words was 
left to the jury. The meaning of the law is said to be the law itself and hence 
always a question of law. See Reiser v. William Tell Saving Fund Ass’n, 39 Pa. 
137, 144 (1861). 

Power is vested in courts only to interpret existing statutes already in effect, 
not those, though enacted, not yet effective. State ex rel. Campbell v. Superior 
Court of Pierce County, 25 Wash. 271, 65 Pac. 183 (1901). 

7 “The judges have always answered a multitude of questions of ultimate fact, 
of fact which forms part of the issue. It is true that this is often disguised by 
calling them questions of law.” THAYER, op. cit. supra note 1, at 202. See also 
Tuaver, “ Law and Fact” in Jury Trials (1890) 4 Harv. L. Rev. 147; 1 Howps- 
WORTH, op. cit. supra note 1, (3d ed. 1922) 345. 

8 See 5 WicmoreE, EvmeNce (2d ed. 1923) § 2555. Similarly, the whole ques- 
tion (law or fact) as to whether a statute is general, local, public or private is 
always a question for the court. State v. Patterson, 134 N. C. 612, 47 S. E. 808 
(1904). 

® See 1 WicmorE, EviENce § 1. 10 [bid. 

11 Thayer expresses this view from a different angle: “It is no test of a ques- 
tion of fact that it should be ascertainable without reasoning and the use of the 
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or legal is, as Professor Freund has said, “ perhaps incapable of 
strictly logical determination ”’,’* but difficulties at this point have 
also been due in part to confusing the interpretation and applica- 
tion of statutes.** At any rate, once the meaning of a document is 
settled, whether it be in part a question of fact or of law, the legal 
effect of the words is always a question of law for the court."* 
With regard to written instruments other than statutes, the 
common generalization that all questions of interpretation are 
questions of law likewise seems incorrect.** Many times, local, 
commercial or some other sense of words or phrases depends suf- 
ficiently on surrounding circumstances that their meaning is con- 
tinually left to the jury.** Indeed, interpretation of any writing 
has been said to lie midway ‘“‘ between the bare words of the docu- 
ment and the ascertainment of its legal meaning.” *” Just as in 
the case of a statute, finding the meaning of any written instru- 
ment must always be distinguished from the legal effect to be 
given to that meaning through the operation of rules and prin- 
ciples of law.** If, then, the document is not a statute, its inter- 





‘ adjudging’ faculty; much must be conceived of as fact which is invisible to the 
senses, and ascertainable only in this way. ... We are not, then, to suppose that 
a jury has found all the facts merely because it has found all that is needed as a 
basis for the operation of the reasoning faculty; the right inference or conclusion, 
in point of fact, is itself matter of fact, and to be ascertained by the jury. As 
regards reasoning, the judges have no exclusive office; the jury also must perform it 
at every step.” THAYER, op. cit. supra note 1, at 194. 

12 See Freund, Interpretation of Statutes (1917) 65 U. or Pa. L. REv. 207, 212. 

18 See, e.g., the opinion of Lord Chief Justice Eyre in Horne Tooke’s case, 25 
How. St. Tr. 1, 726 (1794). 

14 See Lindley, L. J., in Chatenay v. Brazilian Submarine Telegraph Co. Ltd., 
[1891] 1 Q. B. 79, 85. 

15 See, e.g., Cincinnati Punch & Shear Co. v. Thompson, 80 Kan. 467, 468, 
102 Pac. 848, 849 (1909); Lyle v. Richards, L. R. 1 H. L. 222, 241 (1866). 

16 See West v. Smith, ror U. S. 263, 270 (1879) ; 5 WiGMoRE, EvmENcE § 2556. 

17 THAYER, op. cit. supra note 1, at 194. 

18 “ Interpretation is not a determination of the legal effect of language. When 
properly interpreted it may have no legal effect, as in the case of an agreement for 
a penalty; or may have a legal effect differing from that in terms agreed upon, as 
in the case of a common law mortgage.” Contracts RESTATEMENT TENTATIVE 
Drart No. 5 (Am. L. Inst. 1928) § 222. 

Whether there is an agreement or what agreement was entered into, if any, on 
conflicting evidence, is for the jury; but whether such agreement results in a 
binding contract is a question of the legal effect of the parties’ agreement, and hence 
solely a matter of law. Cincinnati Punch & Shear Co. v. Thompson, 80 Kan. 467, 
102 Pac. 848 (1909); Noble v. Mead-Morrison Mfg. Co., 237 Mass. 5, 129 N. E. 
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pretation as distinguished from its legal effect (that is, as distin- 
guished from whether the intention so obtained has attached to it 
irrevocably certain legal results or cannot be given effect because 
it is in conflict with positive rules of law) is largely if not entirely 
one of fact.*® In short, although the details of finding the actual 
intention from the language used in writings other than statutes, 
including the determination of the meaning of words and phrases, 
the possible shades of meaning allowable within fair usage, the 
grammatical or rhetorical and contextual implications, the sense 
of the whole and of its parts in relation to the whole as varying 
what would otherwise have been the meaning, are often if not al- 
ways problems beyond the abilities of the average juryman and 
presumably require the knowledge and ability of one who is 
schooled in the use of language and acquainted with the particu- 
lar subject matter of the writing. Nevertheless, they are not in 
any sense questions of law, but entirely questions of fact.” 
Notice, however, that similar scrutiny of a statute involves in 
addition to these matters the legal effect of each part of the stat- 
ute on other parts, the necessity of determining the meaning in 
light of other statutes, rules and principles of the common law and 


of construction, so that the whole problem is converted into one 
of law, except in cases where only a popular, trade or commercial 
meaning or usage of a particular word or phrase is involved. Al- 
though meanings of terms in a trade, business, or profession may 





669 (1921). See further discussion in Contracts RESTATEMENT, supra. The 
technical meaning of “ roof-slab” as used in a building contract is for the jury. 
The Aetna Indemnity Co. v. Waters, 110 Md. 673, 73 Atl. 712 (1909). But the 
court must give “ conditional instructions as to the effect of the contract according 
as they may find the meaning of such terms to be.” 7d. at 691, 73 Atl. at 719. Cf. 
State v. Brown, 171 Mo. 477, 71 S. W. 1031 (1903); Douglass & Varnum v. 
Morrisville, 89 Vt. 393, 95 Atl. 810, 836 (1915); Turner v. Hall, 128 Va. 247, 104 
S. E. 861 (1920). 

19 If a contract is partly or entirely oral, disputed terms are resolved as a 
question of fact by the jury. But the legal effect of the words is to be deter- 
mined by the court. 5 WicmoreE, Evience § 2556, citing Nash v. Classen, 163 IIl. 
409, 45 N. E. 276 (1896); Bloom Equity Exchange v. Stephans, 105 Kan. 196, 
182 Pac. 545 (1919) (held to be a mixed question of law and fact); Ellis v. Block, 
187 Mass. 408, 73 N. E. 475 (1905); Taplin & Rowell v. Marcy, 81 Vt. 428, 71 Atl. 
72 (1908). Whether “ talk between the parties ” on several occasions, resulting in 
questions as to “ what the contract was, if controverted, must usually be tried by 
the jury as a question of fact”. Gassett v. Glazier, 165 Mass. 473, 480, 43 N. E. 
193, 195 (1896). 20 See THAYER, Op. cit. supra note 1, at 203, 204. 
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have the effect of extending or restricting their ordinary meanings 
and still remain a question of fact just as in any other writing, the 
legal meaning or effect of each part on every other and on the 
whole remains a matter for the trained faculties of a lawyer and 
is always of necessity a question of law. Speaking of writings, 
Thayer explains this by asserting that “ there are also many spe- 
cific legal rules, presumptive or absolute, for the interpretation of 
particular words or phrases. So that, of course, the mere gram- 
matical process of interpretation has to be carried on, shaped, and 
restrained, in conformity with these rules of law, whatever they 
may be.” ** Although he does not say whether in such cases the 
questions are matters of fact or of law, he does insist that they 
are matters for the court and not the jury. 

Three propositions, then, seem clear enough for all writings, 
including statutes. First, interpretation is factual so far as it is 
a process of determining actually, without any influence of law 
or legal construction, what the parties meant. Secondly, it is 
legal interpretation, and hence for the court, so far as rules of law 
or of construction are necessary to determine the meaning of the 
whole instrument. Thirdly, what may be the legal effect of what 
the document states and means — what effect rules of law may 
have upon the meaning already found — is always a question of 
law for the court. As to the third, instances are legion. For ex- 
ample, the context of a deed granting land “to A and his heirs ” 
may as a fact show that the grantor meant a joint gift to A and his 
living heirs presumptive; as a matter of law, apart from actual 
intention, A gets a fee simple because the word “ heirs ” in law is 
technically a word of limitation and not of purchase. Similarly, 
in the rule in Shelley’s case, the intention, as a fact, and effect, 
as a matter of law are clearly separable. Every topic of the law 
has many examples of this simple distinction. 

As to the second proposition, the important question arises 
whether the interpretation of statutes by the use of principles of 
construction, apart from or in conjunction with grammar, diction- 
aries, reason, logic or common sense is a matter of fact or law. 
Generally, rules of construction differ from legal rules in that they 
are not interposed to restrict the interpreter in arriving at the 
meaning but rather to aid him in ascertaining that meaning. Yet 





21 Jd, at 204. 
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they are part of the technique of legal science; and instances may 
be cited in which rules of construction have even limited the 
meaning that the court felt personally, if not as a court, was 
really intended.” Similarly, the constitutionality of a statute de- 
pending largely on legal interpretation is always a question of law 
even though it is a problem of determining whether, broadly 
speaking, the particular statute does as a matter of fact exist.” 
Any question as to the existence of a statute, the time when it 
takes effect or what are its precise terms is likewise a matter of 
law for the court.** In cases of an omission or inaccuracy where 
the statute as it stands is clear and explicit, courts often refrain 
from following what personally they know is meant because of 
a feeling that to change a clear and explicit statute is a form of 
judicial legislation. For example, in Blanchard v. Sprague,” a 
case of legislative renewal of a patent, where the statutory refer- 
ence to the original patent was inaccurate both as to description 
and date, Mr. Justice Story reached the conclusion that no cor- 
rection could be made even though he personally did not doubt 
what patent was intended by the reference.** Thus if the mean- 


ing is clear and explicit — susceptible of but one sensible meaning 
— words cannot be interpolated.” Nor can words be extended 





22 Ibid. Cf. Blanchard v. Sprague, 3 Sumn. 279, Fed. Cas. No. 1,517 (D. Mass. 
1838). 

23 See South Ottawa v. Perkins, 94 U. S. 260, 269 (1876). In Scott v. Clark 
County, 34 Ark. 283 (1879), it was held that an answer which denies that a statute 
was constitutionally passed, is, in effect, a demurrer, and the issue thereon should 
not be submitted to the jury. Similarly, in Appeal of Ayars, 122 Pa. 266, 16 Atl. 
356 (1889), the question whether the legislature has passed any law in conflict with 
the constitutional prohibition of special or local legislation was held a question of 
law to be decided by the court. In Supervisors of Ramsey County v. Heenan, 
2 Minn. 330 (1858), it was held-that a question presented on trial as to whether a 
law has been properly passed by the legislature must be tried by the court and not 
by the jury. Cf. Amoskeag Bank v. Ottawa, 105 U. S. 667 (1881); Nesbit v. 
People, 19 Colo. 441, 36 Pac. 221 (1894). 

24 See Miller, J., in Gardner v. The Collector, 6 Wall. 499, 511 (U. S. 1867); 
Gray, THE NATURE AND SOURCES OF THE LAw (2d ed. 1921) 168 et seq. 

25 3 Sumn. 279, Fed. Cas. No. 1,517 (D. Mass. 1838). 

26 Cf. United States v. Goldenberg, 168 U.S. 95 (1897) ; Pue v. Hetzell, 16 Md. 
539, 549 (1860); Lord Westbury’s opinion in Ex parte St. Sepulchre, 4 DeG. J. & 
S. 232 (1864). i 

27 Scaggs v. Baltimore & Washington R. R., 10 Md. 268 (1856); Fredericks v. 
Payne, 1 H. & C. 584 (1862) ; Smith v. State, 66 Md. 215, 7 Atl. 49 (1886) ; Craw- 
ford v. Spooner, 6 Moore’s P. C. 1 (1846). 





JUDGE AND JURY IN STATUTORY INTERPRETATION 1093 


beyond their plain meaning so as to work an interpolation indi- 
rectly,”* and this rule of interpretation has been followed even 
though an interpolation would eliminate the evil against which 
the statute was directed and advance the remedy.” Interpreta- 
tion of statutes, being thus affected by legal principles of construc- 
tion and rules of law, requires knowledge of a kind different from 
that of the layman; and hence, so far as such knowledge is in- 
volved even in conjunction with the commoner elements, the prob- 
lem is one of law for the court. 

As to the first proposition — factual interpretation — it is quite 
clear upon the authorities that the content or extent of the mean- 
ing of a particular non-legal word or phrase in a statute, as distin- 
guished from its legal interpretation, is always a question of fact, 
even though it is sometimes for the court and sometimes for the 
jury. This distinction is just as applicable to other writings as it 
is to statutes.*° 

Only with these distinctions in mind is it correct to say that so 
far as interpretation of statutes is a question of law it is for the 
court, and so far as it is one of fact it may be either for the court 
or for the jury.** But when is factual interpretation for the court 
and when is it for the jury? To begin with the simpler situations, 
it is clear that all preliminary questions of fact or law relating to 





28 Hancock & Co. v. Demeric-Lablache, 3 C. P. D. 197 (1878). 

29 United States v. Chase, 135 U. S. 255, 261 (1889); State v. Peters, 37 La. 
Ann. 730 (1885). 

30 See, e.g., New York Evening Post Co. v. Chaloner, 265 Fed. 204, 219 
(C. C. A. 2d, 1920). 

31 Whether the word “ bridge” in a statute included the approaches thereto 
was held to be a question for the court, as the facts were not in dispute and as it 
was important that the duty imposed on railroads by the statute should be clearly 
defined and settled for all future cases. Savannah, Florida & Western Ry. v. 
Daniels, 90 Ga. 608, 17 S. E. 647 (1892). As the court in this case determined the 
meaning from dictionaries and as no more than the meaning of the word was 
involved it was really factual interpretation for the court. Cf. Inhabitants of 
Swanzey v. Inhabitants of Somerset, 132 Mass. 312 (1882). In Tolland v. Willing- 
ton, 26 Conn. 578 (1857), what was included within the word “ bridge ” was found 
as factual interpretation by the court. 

Many cases of interpretation of words, however, are said to be for court or 
jury without saying whether they are considered factual or legal interpretation. 
Moreland v. Mitchell County, 40 Iowa 394 (1875); Nims v. Boone County, 66 
Iowa 272, 23 N. W. 663 (1885). Cf. Katzman v. Commonwealth, 140 Ky. 124, 
130 S. W. 990 (1910), in which a choice of meaning for the word “ retail” in a 
Statute was left to the jury on the evidence. 
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statutory interpretation are always for the court. For example, 
whether a statute is likely to be misunderstood, that is to say, 
whether it is sufficiently clear to be given to the jury without ex- 
planation, is a preliminary question for the court. It is a ques- 
tion as to whether the meaning of the statute is reasonably doubt- 
ful, and this, like many other cases of determining the standard 
of reasonableness,” is for the court. Questions as to conflict or 
choice of laws, whether the statute has taken effect or has been 
repealed, whether it was properly enacted, and whether it is con- 
stitutional are preliminary matters which are always for the court. 
Proof of foreign law is not so clear upon the authorities; but since 
all courts admit that the existence of foreign law is a question of 
fact, it is clearly a preliminary question which ought always to be 
for the court. Judicial notice of general or public statutes and 
proof of private acts of the forum are always matters addressed 
to the court. Inasmuch as many legal questions, including legal 
interpretation, are involved in determining foreign law, @ fortiori 
its existence should always be for the court. If after these mat- 
ters are settled, however, the statute is of doubtful meaning — 
susceptible of more than one meaning in view of the whole — the 
court should thereupon interpret it for the jury, reduce it to a 
single meaning as a matter of legal interpretation, and explain the 
meaning of the relevant parts thereof in light of the whole statute. 
The application of the single meaning so determined is then for 
the jury on the evidence. Factual and legal questions that are 
preliminary to legal interpretation are also, of course, preliminary 
to application, and if not performed by the court may result in 
the jury’s misunderstanding and misapplying the statute. Only if 
the statute is plain and explicit — susceptible of but one sensible 
meaning — is no interpretation necessary. When susceptible of 
more than one meaning, harmonizing or choosing from among con- 
flicting meanings is always a question of law for the court as its 
principal function in interpretation. But finding the proper non- 
legal meaning of particular words or phrases is quite a different 
matter. This question may be left to the jury, as will be ex- 
plained presently; but whether retained by the court or left to 
the jury, it is theoretically preliminary to applying the statute. 





82 See THAYER, Op. cit. supra note 1, at 214. 
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II. NECESSITY FOR DISTINGUISHING INTERPRETATION 
AND APPLICATION OF STATUTES 


Failure to distinguish between interpretation and application of 
statutes ** often leads to confusing statements as to the functions 
of judge and jury. Finding the proper statute is of course pre- 
liminary to its interpretation in detail, although in difficult cases 
the entire process of interpretation may be necessary in making 
the proper choice. Interpretation may be defined as the process 
of reducing the statute applicable to a single, sensible meaning — 
the making of a choice from several possible meanings. Applica- 
tion, on the other hand, is the process of determining whether the 
facts of the case come within the meaning so chosen.** In reality, 
all law relevant to a case is applied to it, not merely the particular 
statute involved. The court must determine not only what the 
statute means, but how far it has cut away existing statute or 
common law, for so far as it has not altered other statutes or 
common law doctrines relevant to the case at hand, the court must 
instruct the jury on all relevant law applicable thereto. In short, 
all relevant statutes and common law principles are interpreted 
and summarized in the instructions for application to facts as 
found from the evidence introduced. Whenever the facts are in 
dispute the application of the statute to the facts as found from 
the evidence is clearly for the jury.*° Conversely, the applica- 
tion (often called construction) of a statute to undisputed facts 
is always for the court.*®° Now it seems clear that determining 
the meaning, i.e., the content and extent, of popular or commer- 
cial terms, if they are not affected by anything else in a statute — 
factual interpretation — is most readily and adequately done by 





33 For treatment of the basic distinction, see Pound, Courts and Legislation 
(1913) 77 Cent. L. J. 219, 222; Pound, Spurious Interpretation (1907) 7 Cot. L. 
Rev. 379, 381; de Sloovére, Steps in the Process of Interpreting Statutes (1932) 
10 N. Y. U. L. Q. Rev. 1. 

84 Ibid. Cf. State v. District Board, 76 Wis. 177, 44 N. W. 967 (1890); Lake 
County v. Rollins, 130 U. S. 662 (1889). 

35 Hill v. Minneapolis, St. Paul & S. S. M. Ry., 160 Minn. 484, 200 N. W. 485 
(1924). Whether or not an alleged common error in construing a statute existed, as 
well as its effect, are questions to be determined by the court and not by the jury. 
O'Donnell v. Glenn, 9 Mont. 452, 23 Pac. 1018 (1890). 

86 Zappala v. Industrial Ins. Comm., 82 Wash. 314, 144 Pac. 54 (1914). 
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those charged in the particular case with applying that statute, 
whether it be court or jury.*’ Likewise it seems clear that if ap- 
plication were not distinguished from legal interpretation both 
would always be for the court; and of course they are not. 

Whether the court or jury is to apply the statute, however, de- 
pends in all cases upon the general rules for submission of cases 
on the evidence.** It is not a problem of statutory interpretation 
at all. The duty of the courts generally in submitting cases to 
juries seems to be that the preliminary question whether any 
jury as reasonable men could arrive at any other than one con- 
clusion from the evidence is for the court; ** but if the court be- 
lieves men might reasonably differ on the evidence, the question 
of ascertaining the facts is for the jury, although some courts at 
this point solve the question of submission by bringing into play 
the doctrine that even a scintilla of conflicting evidence makes a 
case for the jury. A statute may, on the other hand, be applied 
by the court whenever it is not an ordinary case for the jury, either 
because the evidence is all one way or because the case comes up 
on an agreed statement of facts.*° 





87 Cf. Commonwealth v. Wright, 137 Mass. 250 (1884); THAYER, op. cit. supra 
note 1, at 203-06, 215. 

88 As to rules for submission of cases to the jury, see 5 WIGMORE, EvIDENCE 
8§ 2552, 2553. 

89 Whether there is sufficient evidence to make outa case for the jury is a 
question for the court: “ that the question of negligence goes to the jury unless the 
facts are undisputed and fair-minded or reasonable men could draw but one infer- 
ence from them.” 5 WicMORE, EVIDENCE § 2552. 

As to judicial explanation of standards Thayer states the practice of courts as 
follows: “ Sometimes they begin by fixing, in particular cases, an outside limit of 
what is rationally permissible, as in many of the cases about reasonable time and 
the like; and then grow more precise.” THAYER, op. cit. supra note 1, at 214-15. 
For cases (cited by THaver, ibid.) showing the outside limits of the meaning of 
those defined by courts, see Tindal v. Brown, 1 T. R. 167, 168 (1786), saying that 
reasonable notice of dishonor of a bill of exchange might be fourteen days or three 
days where “ the parties were within twenty minutes walk of each other.” See also 
1 Ames, Cases ON Brits AND Notes (1881) 783n., as to what is a reasonable time 
in determining when a demand note in hands of a transferee is overdue paper — 
ranging under the circumstances from two days to four years. In Paine v. Central 
Vermont R. R., 118 U.S. 152, 160 (1886), Mr. Justice Gray, citing cases, says that 
what is a reasonable time in such cases is a question of law depending on the cir- 
cumstances in each case. . 

40 In this situation courts erroneously deem the question of determining the 
meaning (1) of ordinary words and (2) of the whole statute and (3) of applying 
the meaning to the facts as all interpretation as a matter of law. The following 
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Application of a statute from another angle is often misunder- 
stood. The meaning of a statute is not doubtful merely because 
its application in a particular case is doubtful. Even though the 
statute is so plain and explicit as to be susceptible of only one 
sensible meaning, and even though in many cases the problem of 
application is clearly solved when a single meaning is ascertained 
as a matter of interpretation, it often remains in doubt whether 
the facts are within or outside the penumbra of that single mean- 
ing. To determine this question, then, is what is meant by ap- 
plication. It is not interpretation at all; and it is for the court or 
jury depending upon whether it is a case for the jury on the evi- 
dence. For example, in the case of Winchell v. Town of Camil- 
lus,** it was held to be error for the court to decline to construe 
(here apply) the statute and to state whether a case resting upon 
undisputed facts was within it. In short, the meaning of such 
words, if not dependent upon other parts of the statute, is for 
court or jury depending upon whether application of the statute 
is for the court or jury; and the latter turns upon the question 
whether or not the facts are in dispute.* 

Of course, if a word or phrase is to take its technical, legal mean- 


ing or if its meaning depends on the meaning of the whole or other 
parts of the statute, its interpretation is always a question of law 
for the court.** In this respect the problem is similar for all in- 





cases state that the meaning of words and terms used in a statute with reference 
to a settled state of facts is purely one of law for the court. State v. Stevens, 69 
Vt. 411 (1897); City of Boston v. Boston Elevated Ry., 213 Mass. 407, 100 N. E. 
601 (1913) ; Zappala v. Industrial Ins. Comm., 82 Wash. 314, 144 Pac. 54 (1914). 

41 tog App. Div. 341, 95 N. Y. Supp. 688 (1905). 

42 This is certainly true for other writings: “ But there certainly are cases, in 
which, from the different senses of the words used, or their obscure and indetermi- 
nate reference to unexplained circumstances, the true interpretation of the language 
may be left to the consideration of the jury for the purpose of carrying into effect 
the real intention of the parties. This is especially applicable to cases of com- 
mercial correspondence, where the real objects, and intentions, and agreements of 
the parties, are often to be arrived at only by allusions to circumstances which are 
but imperfectly developed.” Story, J., in Brown & Co. v. McGran, 14 Pet. 479, 
493-04 (U.S. 1840). See also Pitney v. Glen’s Falls Ins. Co., 65 N. Y. 6 (1875). 

43 Rose v. Franklin Life Ins. Co., 153 Mo. App. 90, 132 S. W. 613 (1910); 
Robertson v. Showler, 13 M. & W. 609, 612 (1845); see cases in note 40, supra. 
See also United States v. Jones, 3 Wash. C. C. 209, Fed. Cas. No. 15,494 (C. C. D. 
Pa. 1813); 1 Kent, Comm. 460-62. Of course, it is clear that decisions of the high- 
est court of a state interpreting a statute give it a technical meaning, so that to 
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struments. In Hutchinson v. Bowker,** for example, it was held 
that interpreting expressions in writings having meanings peculiar 
to particular places or trades, if a case for the jury on the evi- 
dence, may be left to the jury; but that the meaning of the entire 
writing must be determined by the court.*° 

The problem is also related to the doctrine of precedents. 
Truly a precedent is established in applying a statute in a given 
case if applied by the court; but the precedent, if any, established 
by a lower court, if the case is given to the jury, lies in the in- 
structions interpreting or explaining the statute, not in how the 
jury applies that meaning to the case at hand, as there is no way 
of determining for future cases just how or why the verdict went 
one way or the other.** +The court, in saying what a statute means, 
reducing it to a single meaning, and then applying the statute to 
the case arising on an agreed statement of facts is creating a 
precedent, because the court has adjudicated a case upon the 
statute, whether the court has followed, extended, limited or 
changed the meaning in applying it. The question then for the 
higher court is whether the statute has been properly interpreted 
in view of its application by the court. Suppose now that the 
statute is to be applied by the jury. Although such application, 
if a jury case anyhow, may require the jury as a preliminary ques- 
tion to determine the meaning of the popular, commercial or trade 
meaning of certain words or phrases, it is not the exercise of the 





that extent its interpretation is purely a question of law. Commonwealth v. Sulli- 
van, 146 Mass. 142, 15 N. E. 491 (1888). 

44 5 M. & W. 535 (1839). In this case, in a contract for the sale of barley, the 
meaning of the trade terms “good barley” and “ fine barley,” was left to the 
jury. Lord Abinger, C. B., held that the interpretation of the entire contract was 
for the court, after these technical terms had been explained by the jury. Parke, B., 
agreed: “it is for the jury to say what the meaning of these expressions was, but 
for the Court to decide what the meaning of the contract was.” Id. at 542. 

45 See Parke, B., in Neilson v. Harford, 8 M. & W. 806, 823 (1841). In Key v. 
Cotesworth, 7 Ex. 595 (1852), the only question to be decided was what was the 
contract as a matter of law; and as the whole contract was contained in written 
documents and as there was no evidence of usage to which the letters referred that 
would bring in the jury, it was rightly held to be wholly a question of law for 
the court. See also Brown & Co. v. M’Gran, 14 Pet. 479, 493 (U. S. 1840) ; Smith 
v. Faulkner, 12 Gray 251 (Mass. 1858); Graham v. Sadlier, 165 Ill. 95, 46 N. E. 
221 (1897), cited by THAYER, op. cit. supra note 1, at 205, n.3, where the point is 
discussed. 

46 See de Sloovére, Steps in the Process of Interpreting Statutes (1932) 10 
N. Y. U. L. Q. REv. 1, 19-21. 
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judicial function, as it is purely factual. In such a case the ques- 
tion for the higher court is whether on the evidence the instruc- 
tions of the court and application by the jury are correct. If, 
however, a question even of legal interpretation has erroneously 
been left to the jury and if they reach the proper conclusion in 
application, the error is not so prejudicial as to justify reversal.*’ 
The verdict may also be against the evidence; but that is not a 
question of interpretation. Thayer’s solution (apparently mean- 
ing to include statutes) is succinctly stated as follows: 


“ Courts do, indeed, when engaged in this process of definition, some- 
times take the opinion of the jury; and their acceptance of the verdict, 
which in reality may mean nothing more than an allowance of the jury’s 
opinion as one that the court is willing to accept, is sometimes inaccu- 
rately thought to involve a ruling that the question itself belongs of right 
to the jury. And, again, a decision of a court im banc that it is not error 
in law thus to take the opinion of the jury is supposed to mean that it 
is the duty of the judge to do it.” 4* 


For example, in Commonwealth v. Wright, the question 
whether a certain game was a lottery within the meaning of a 


statute was left to the jury; and it was held upon exceptions that 
the jury were warranted in finding the game to be a lottery within 
the statute. ‘“ It has an odd effect to call this a question of law,”’ 
says Thayer, “ and at the same time speak of the court feeling a 
practical uncertainty about it which leads them to consult the 
jury. What is meant is that it is a question for the court.” © 
Four years later, the court in a similar case took the earlier deci- 
sion as settled interpretation as a matter of law for that kind of 
case. Thus in the first instance factual interpretation of the 





47 Zappala v. Industrial Ins. Comm., 82 Wash. 314, 144 Pac. 54 (1914); Smith 
v. Faulkner, 12 Gray 251 (Mass. 1858). 

48 THAYER, op. cit. supra note 1, at 215. 

49 137 Mass. 250 (1884). 

50 THAYER, Op. cit. supra note 1, at 216, n.2. Cf. Pearce v. Lansdowne, 69 
L. T. R. (w.s.) 316 (1893), in which the court said that merely because the facts 
were undisputed, the meaning of a common word could not be converted from a 
question of fact into a question of law. The real explanation is that it is a ques- 
tion of factual interpretation, sometimes for the court and sometimes for the jury. 

51 Commonwealth v. Sullivan, 146 Mass. 142, 15 N. E. 491 (1888). “ This hav- 
ing been determined to be a lottery in Commonwealth v. Wright,” says Holmes, J., 
“it is not necessary to go on forever taking the opinion of the jury in each new 
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words and application of that meaning were rightly left to the 
jury. Later, by approval of the higher court that meaning be- 
came a precedent upon the statute so as to settle its legal meaning 
to that extent. In a word, whenever the meaning of words or 
phrases is inextricably intertwined with other inferences of fact 
from the evidence the task is normally left to the jury in conjunc- 
tion with application, subject of course to the control which the 
court exercises over verdicts which are manifestly wrong.” Asa 
practical matter, however, local meanings of non-legal terms are 
almost always left to the jury because their meaning depends on 
certain inferences of fact.* Similarly, the effect of any finding by 
the jury of the factual meaning of words and phrases upon the 
construction of the whole statute is always exclusively a question 
of law for the court.™ 

In short, making a choice from the several possible meanings 
of words or phrases, if the choice depends on other parts of the 
statute, upon decisions interpreting the statute, or upon rules of 
construction or of substantive law is always legal interpretation, 
strictly so called, and is always therefore a question of law for 
the court.” “It is,” as Thayer says, “ one of those incidental 
questions, relating to a law, which, being attracted to the main one, 
are themselves regarded as questions of law.” °° But, as Thayer 





case that comes up.” Jd. at 145, 15 N. E. at 494. See also THAYER, op. cit. supra 
note 1, at 215-16, where these cases are discussed. 

52 Woodward v. London & N. W. Ry., 3 Ex. D. 121 (1878). 

58 This proposition is stated accurately in Katzman v. Commonwealth, 140 Ky. 
124, 131-32, 130 S. W. 990, 993 (1910), by Carroll, J.: “ The question is further 
suggested that the construction of words and phrases in a statute is usually for the 
court. Generally this is true. But, if it is shown by evidence that words and 
phrases are susceptible of two meanings, depending on the state of facts it is at- 
tempted to apply them to, the court may instruct the jury in the words of the 
statute and leave them to find from the evidence whether it has been violated. To 
illustrate, if there should be difference of opinion on the part of witnesses as to 
whether or not the sale being inquired into was made for a legitimate purpose, the 
court should leave it to the jury to find the fact and make their verdict accordingly.” 

54 Similarly, what is the effect of the meaning of a commercial or other trade 
term as found by the jury upon the sense of a writing is a question for the court 
and is one of law. Eaton v. Smith, 20 Pick. 150 (Mass. 1838); Hutchinson v. 
Bowker, 5 Mees & W. 535 (1839). I 

55 Northern Pac. Ry. v. Finch, 225 Fed. 676 (D. N. D. 915) ; County of Sierra 
v. County of Nevada, 155 Cal. 1, 99 Pac. 371 (1908); Belt v. Marriott, 9 Gill 331 
(Md. 1850). 

56 THAYER, op. cit. supra note 1, at 215. 
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goes on to say, “the construction of writings, when once the 
facts necessary for fixing it have been ascertained, whether prop- 
erly to be called a matter of fact or of law, was a matter for the 
courts and not for the jury.” Similarly, the choice of meaning 
for words having legal and factual implications (for instance, the 
word “ family”) being a mixed question of law and fact ought 
not to be left to the jury. Yet, what is work of necessity as not 
within the Sunday law has been held to be one of fact for the 
jury. Thus the court (1) determines whether a word or phrase 
has some legal meaning attached to it which requires legal inter- 
pretation, and if so, what it is; (2) assuming such word or phrase 
does not take a technical legal meaning but has more than one 
possible meaning, determines whether the right one depends on 
some other part of the statute, and, if so, what it is; (3) assum- 
ing that neither of the prior situations arises but the word or 
phrase takes a factual meaning independent of the rest of the 
statute, determines in its discretion whether, being a jury case 
on the evidence, the penumbra of meaning should be retained by 
the court or left to the jury as involving other inferences of fact; 


and (4) if it is not a case for the jury on the evidence, fully inter- 
prets and applies the statute itself. 


III. ArE Extrinsic Arps AS TO MEANING FOR 
CourRT OR JURY? 


The meaning of certain words or phrases in a trade, business 
or profession may well require evidence of what is the usage of 
such language; and the court may clear up this bit of factual in- 
terpretation in its discretion. Ought such evidence as may be > 
necessary to determine the usage of the words be addressed to 
the court in such a case? One answer is to say that being a pre- 
liminary question for the judge he may employ any means desir- 
able to refresh his recollection, whether by books, testimony of 





57 Td. at 205. 

58 Goode v. State, 16 Tex. App. 411 (1884). 

59 Cf, Smith v. Boston & Maine R. R., 120 Mass. 490 (1876). 

60 Another and more difficult phase of interpretation and application of statutes 
arises in problems involving statutes in relation to and in derogation of the common 
law. This question is beyond the scope of this article. 
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witnesses or otherwise.“ Another answer is to say that since the 
question involves conflicting evidence, the meaning of such terms, 
being quite within the jury’s capacity to determine, should as a 
practical matter be left to it entirely, in order to avoid the diffi- 
culties of separating this evidence, which may involve very fine 
inferences, from the whole jury question.” 

In Attorney-General v. Cast-Plate Glass Co.* a statute pro- 
vided for a tax on any glass “ squared into plates.” The defend- 
ants refused to square certain plate glass with oval tops into rec- 
tangular form. At the trial, evidence was offered by the defense 
to show that the words “ squaring glass ” meant, in the trade, the 
cutting into whatever shape was intended for market. Upon ap- 
peal, Baron Eyre held that the evidence had been rightly ex- 
cluded, because its admission would have made the question one 
“of fact, in place of a question of law.” ** Since the phrase 
“ squaring glass ” was susceptible of a popular as well as a tech- 
nical meaning, choosing between them was legal interpretation 
for the judge. He “ must form his judgment of the meaning of 
the legislature in the same manner as if it had come up before 
him by demurrer; ” © and in such a case, “a judge may inform 
himself from dictionaries or books on the particular subject con- 
cerning the meaning of any word.” ** Whether the problem was 
the making of a choice between a popular or technical meaning 
after a study of the whole statute (legal interpretation) or deter- 





61 “Tf a word in a statute is of common import the court may understand it 
without further knowledge, but if the word is not of common use or has a technical 
meaning the judge may refer to persons who have knowledge upon the subject, or 
consult documents or books of reference containing information thereon. If the 
terms are words of art and science, their meaning may be found by consulting 
experts in such art and science. In fact the trial judge may take such means as 
he deems advisable to inform himself upon the subject and enable him to give in 
his instructions to the jury the proper construction and definition of the words 
used in the statute.” State v. Stevens, 69 Vt. 411, 413, 38 Atl. 80, 81 (1897). Cf. 
Gardner v. The Collector, 6 Wall. 499 (U. S. 1867); Gray, THe NaTuRE AND 
SouRcEs OF THE Law (2d ed. 1921) 168-70. 

62 See THAYER, op. cit. supra note 1, at 215. 

68 ; Anstr. 39, 145 Eng. Reprint 793 (1792). 

64 Ibid. 

65 The court in this case explains that the admission of evidence is merely in- 
formative and not strictly evidence at all, and that if such information is presented 
to the jury it is only the “ grounds on which the Judge has formed his opinion, as 
if he were to cite any authorities for the point of law he lays down.” Ibid. 

66 [bid 
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mining the content and extent of either meaning already chosen 
(factual interpretation) it was held to be for the court. 

So far as it goes the case is sound. All information necessary 
for the court to interpret a statute or define its terms, not being 
evidence in any sense, is for the court in its discretion. If, how- 
ever, a case is one for the jury, the court should in the exercise of 
such discretion either determine the meaning and define it for the 
jury or leave to the jury the question of the content and extent 
of meaning of popular, trade or commercial terms or phrases, sub- 
jecting in the latter case such information by books or witnesses, 
it is submitted, to all the ordinary rules of evidence, because the 
reasons for rules of exclusion are again present.” 

Clearly, if the duties of court and jury are rightly distributed, 
the higher court is reluctant to enter into the question whether 
the statute has been incorrectly applied by the jury.** But even 
so, the verdict will be set aside if the interpretation under the 
statute is clearly wrong.” After verdict “the question for the 
court,” says Thayer, “is not whether the conduct ultimately in 
question, e.g., that of a party injured in a railway accident, was 
reasonable, but whether the jury’s conduct is reasonable in hold- 
ing it to be so; and the test is whether a reasonable person could, 





87 Ibid. Cf. Dodsworth v. Anderson, T. Jones 141, 84 Eng. Reprint 1187 (1681) ; 
Ayres v. United States, 44 Ct. Cl. 110 (1908) ; Katzman v. Commonwealth, 140 Ky. 
124, 130 S. W. 990, 30 L. R.A. (N.s.) 519 (1910). 

68 State v. Jackson, 13 N. C. 563 (1830); State v. Kinkead, 57 Conn. 173, 
17 Atl. 855 (1889). 

69 Woodward v. London & N. W. Ry., 3 Ex. D. 121 (1878); Belt v. Marriott, 
9 Gill. 331 (Md. 1850) ; Fairbanks v. Woodhouse, 6 Cal. 433 (1856); see Moran v. 
Prather, 23 Wall. 492, sor (U. S. 1874) ; Marvel v. Merritt, 116 U. S. 11, 12 (1885). 
Compare opinion by Lord Lindley, L. J., in Chatenay v. Brazilian Submarine Tel. 
Co., Ltd., [1891] 1 Q. B. D. 79, 85. 

In Winchell v. Town of Camillus, 109 App. Div. 341, 95 N. Y. Supp. 688 (1905), 
whether a statute imposing liability upon towns for defects in the highways re- 
lated only to defects in the travelled portion of the highway or defects of any 
kind whatsoever was left to the jury, and upon appeal was reversed because, there 
being no dispute on the facts, there was no evidence to go to the jury. The court 
said that although it was clearly a question of law for the court, if the jury inter- 
preted the law properly the defendant would not have been prejudiced; but as 
they reached the wrong result the verdict was subject to reversal. Apparently, 
there were earlier decisions excluding liability of towns for damage caused by the 
drainage of surface water as a matter of law. The case is clearly correct, as both 
interpretation and application of civil statutes are for the court when the facts are 
undisputed. 
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upon the evidence, entertain the jury’s opinion.” “ Though both 
questions, correct interpretation and reasonableness of the ver- 
dict, are for the court, the former is one of law and the latter is 
one of fact. 

Another question that often arises is whether proof of foreign 
law is to the court or jury. What is foreign law is almost always 
assumed to be wholly a question of fact, and hence for the jury.” 
The question is not so simple, because the whole problem of in- 
terpretation is involved in determining what the law is, whether 
foreign or domestic. Any evidence on the question, therefore, 
should in all cases be addressed to the court. In Charlotte v. 
Chouteau ™ the question arose as to what was the law of slavery 
in Canada in 1768. The plaintiff claimed a right to freedom on 
the ground that at the time of her mother’s birth slavery did not 
exist in Canada. Parol evidence of a conflicting nature was in- 
troduced on either side as to the law of slavery at that time, and 
documentary evidence on this question, such as treaties and acts 
of Parliament, was admitted. Whether these were authentic 
seemed to the lower court to be a clear question of fact. The 
lower court left to the jury two questions: (1) the genuineness 
of the documents which, if so found, proved slavery existed in 
Canada; and (2) whether the plaintiff was lawfully a slave. The 
higher court held that the two charges were inconsistent in that 
the first assumed that it was the court’s duty as a matter of law 
to pass upon the legal effect of the documents and that the second 
submitted every proposition of law to the jury. The court vaguely 
reached the conclusion that although what is foreign law is a 
question of fact for the judge, especially as to foreign written law, 
if it is unwritten law the question is for the jury. Dean Wig- 
more’s version of the case is that proof of foreign law is “ for the 
Court, so far as it is a statute, or decisions, experts, or writers 
resorted to for interpretation; but perhaps for the jury where it 
is merely unwritten ”; ** and he adds that while the general rule 





70 THAYER, Op. cit. supra note 1, at 209, and cases cited. 

71 The authorities for this point are legion. See, e.g., Haven v. Foster, 9 Pick. 
112 (Mass. 1829) ; Kline v. Baker, 99 Mass. 253 (1868), and cases cited. 

72 25 Mo. 465 (1857), Ss. C., 33 Mo. 194 (1862). 

78 It is not within the scope of this article to go into the question as to how 
foreign law is proved. 

74 5 WicMorRE, EviDENCE § 2558, p. 564, n.2. 
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today is that proof of foreign law is a fact for the jury,”° it ought 
to be for the court, although the cases seldom lay down either 
rule absolutely.* Many cases, assuming the existence of foreign 
law to be solely a question of fact, leave it entirely to the jury.” 
Some earlier authorities hold that both proof and interpretation 
of foreign law, whether written or unwritten, are for the court.” 
That written law ought to be proved to and interpreted by the 
court seems clear; * though some authorities, distinguishing be- 
tween situations in which the evidence as to foreign law is con- 
flicting and situations where the existence or meaning of a single 
statute or decision only is involved, hold the former to be a ques- 
tion for the jury and the latter for the court.*° Although foreign 
construction of a foreign statute is clearly part of the statute, it 
has been held that like foreign unwritten law it is provable by 
oral testimony as a fact to the jury.** Of course, whether or not 
there are decisions upon a foreign statute, its interpretation should 
always be exclusively for the court.** It is hardly necessary to 
point out the absurdity of turning over to a jury questions of for- 
eign law when questions of domestic law are deemed too compli- 
cated for them.** A definite and practical method adopted in an 





75 Id. § 2558. Cf. Hansen v. Grand Trunk Ry., 78 N. H. 518, 102 Atl. 625 
(1917), which Wigmore says holds that “ Canadian law is a question of fact for 
the trial judge, not reviewable.” 5 WicmorE, EvipENCE § 2558, n.2. 

76 Td, § 2558. 

77 See, e.g., Hazelton v. Valentine, 113 Mass. 472, 478 (1873) ; Ufford v. Spauld- 
ing, 156 Mass. 65, 30 N. E. 360 (1892) ; State v. Jackson, 2 Dev. 563 (N. C. 1830). 

78 Story, ConFuict or Laws (1865) § 638; 1 GREENLEAF, EvipENCE (13th ed. 
1876) § 486. 

79 Kline v. Baker, 99 Mass. 253 (1868); Shoe & Leather Nat. Bank v. Wood, 
142 Mass. 563, 8 N. E. 753 (1886) ; Molson’s Bank v. Boardman, 47 Hun 135 (N. Y. 
1888) ; Bremer v. Freeman, to Moore P. C. 306 (1857). Cf. Holman v. King, 
7 Metc. 384 (Mass. 1844). See Register, Judicial Powers of Interpretation under 
Foreign Codes (1916) 65 U. or Pa. L. REv. 39. 

80 Electric Welding Co., Ltd., v. Prince, 200 Mass. 386, 86 N. E. 947 (1909), 
and cases cited. Cf. Pearce v. Lansdowne, 69 L. T. R. (N.s.) 316 (1893). 

81 Dyer v. Smith, 12 Conn. 384 (1837). Cf. Kline v. Baker, 99 Mass. 253 
(1868) ; Christiansen v. William Graver Tank Works, 223 Ill. 142, 79 N. E. 97 
(1906) ; Geoghegan v. Atlas Steam-ship Co., ro N. Y. Supp. (C.P.) 121 (1890). 

82 Molson’s Bank v. Boardman, 47 Hun 135 (N. Y. 1888) ; Ames v. McCamber, 
124 Mass. 85 (1878); Shoe & Leather Nat. Bank v. Wood, 142 Mass. 563, 8 N. E. 
753 (1886) ; Bremer v. Freeman, 10 Moore P. C. 306 (1857); Di Sora v. Phillips, 
10 H. L. Cas. 624 (1863); cf. Holman v. King, 7 Metc. 384 (Mass. 1844). 

83 See 5 WicMoRE, EvIDENCE § 2558, quoting Hooper v. Moore, 5 Jones 130 
(N. C. 1857). 
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English statute,** summarized and approved by Dean Wigmore, 
is worthy of imitation: 


“To ascertain the law in another part of the British Dominions, 
the opinion of the Court there may be obtained and such opinion may 
either be adopted as law or ‘ submitted to the jury with the other facts 
of the case as evidence, or conclusive evidence, as the Court may think 
fit, of the foreign law.’ ” *° . 


The difficulty originated from the thought that foreign law, not 
being judicially noticed, was to be proved as a fact, and hence to 
the jury. It is in no way different from other preliminary ques- 
tions of fact, which are always for the court. Neither the proper 
enactment, the time of taking effect, nor the existence of foreign 
law can in fact be determined without involving question of law 
and interpretation. If the foreign law is unwritten and a system 
similar to that of the forum (both common law or both civil law), 
presumptions as to what it is, based on similarity to that of the 
forum, are always for the court. “vidence on any of these ques- 
tions is properly judicial in character for the very reason that a 
knowledge of law is necessary for their proper solution.*® To say 
that any of these are jury questions because such evidence involves 
inferences of fact has less force than to say they are legal ques- 
tions because inferences of law are involved. Moreover, it has 
never been within the function of a jury to decide questions of 
law or legal interpretation. Inasmuch as courts are continually 
passing on preliminary questions of fact, to permit them to pass 
upon inferences of fact involved in proof and interpretation of 
foreign law is in no way passing beyond their normal functions. 


IV. PENAL LEGISLATION 


The distinctions already set forth should be applied similarly 
to penal and civil statutes, except for certain constitutional limita- 
tions applicable in criminal cases. Thus definitions of statutory 
or common law crimes, including whatever detailed legal rules 
there may be defining malice, mens rea or criminal intent are 





84 22-23 VicT. c. 63 (1859). 
85 5 WicMorRE, EvIDENCE § 2558, n.2, p. 565. 
86 See Pearson, J., in Hooper v. Moore, 5 Jones 130, 133-135 (N.C. 1857). 
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matters of law for the court.*’ The legal experience of the past 
has crystallized certain situations into rules of law or definitions 
so that there should be no necessity of going on forever taking 
the opinion of the jury on such questions in criminal cases in- 
volving statutory interpretation.** Constitutional difficulties, 
however, often arise. One of these is the question whether in 
view of the doctrine of separation of powers the legislature can 
vest in the jury the power to interpret statutes. The political con- 
troversy over this question in England during the eighteenth cen- 
tury cannot be taken up within the limits of this paper; but the 
consequent constitutional provisions and statutes adopted in some 
of the states often have a direct bearing upon the determination 
of the functions of judge and jury in interpreting and applying 
penal statutes. For instance, in People v. Bruner * a statute pro- 
viding that juries in all criminal cases should be judges of the law 
and of the facts was held unconstitutional.*° Other cases follow- 
ing strictly the doctrine of separation of powers have held that 
the legislature cannot vest the interpretation of penal statutes and 
the determination of their validity in the jury and divest the courts 
of this power.”* In one case a statute providing that “ courts and 
jurors shall construe the liquor laws of the state so as to prevent 
evasion ” was held invalid on the ground that the legislature had 
no power to direct the judiciary in the interpretation of existing 
statutes.°? Statutory interpretation is thus thought of as a power 
so clearly judicial that it cannot be limited or transferred by 
statute to the jury. 

Such legislation, however, is meaningless unless interpretation 
is clearly understood. If a verdict of acquittal in a criminal case 
based on a statute is final, all the instructions a court can possibly 
give as to the meaning of the law are fruitless. The doctrine that 
statutory interpretation is a question of law for the court is to 





87 See 5 WicMoORE, EvIDENCE § 2557, and the cases cited. 

88 See notes 50, 51, supra. 

89 343 Ill. 146, 175 N. E. 400 (1931). 

®° Curiously enough, the Indiana Constitution contains a similar provision: “ In 
all criminal cases whatever, the jury shall have the right to determine the law and 
the facts.” See Indiana Constitution, Inp. Ann. Stat. (Burns, 1926) § 71. 

91 See note 89, supra; also, especially, State v. Wright, 53 Me. 328 (1865); 
Commonwealth v. Anthes, 71 Mass. 185 (1855). 

82 State v. Parsons, 206 Iowa 390, 220 N. W. 328 (1928). 
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that extent unenforceable. Hence for a statute to say that juries 
in criminal cases are to be the judges of the law and the fact has 
not changed in the slightest the powers of courts in cases of ac- 
quittal. A court’s interpretation of a penal statute for the jury 
is an idle gesture if no way is offered for courts to set aside in- 
correct interpretation resulting from the jury’s refusal to follow 
it. Of course, preservation of the court’s function to interpret in 
cases in which the accused is found guilty may well justify hold- 
ing such statutes unconstitutional; and such action may be a nec- 
essary and justifiable part of the growing statutory movement to 
allow the state to appeal certain questions of law arising in the 
trial of criminal cases even after acquittal.°* Certainly these 
statutes do not mean to prevent courts from giving instructions 
on the law in criminal cases before submission to the jury. Theo- 
retically, the fiction that the court interprets the law can almost 
always be preserved by assuming that the jury found such facts 
from the evidence as make the verdict and instructions consistent. 
The truth is that so far as verdicts cannot be set aside juries may 
follow or not follow the court’s instructions as they please.” 

Criminal prosecutions for libel raise the question whether mali- 
cious intent is an inference of law for the court from the words 
and innuendoes as found by the jury or whether it is a question 
wholly for the jury. In New York Evening Post Co.v. Chaloner * 
a published statement referring to a person as an “ assassin” 
without qualification was held libelous per se. The court stated 
the principle in this way: 


“When the meaning of the statement is so unambiguous as reasonably 
to bear but one interpretation, it is for the judge to say whether that 
signification is libelous or not [legal interpretation or legal effect of the 
single meaning of the word]. It is only when it is capable of two mean- 





83 This question has been fully treated with a complete collection of the 
authorities by Miller, Appeals by the State in Criminal Cases (1927) 36 YALE L. J. 
486. 

94 This is made clear in the following passage by Judge Hall in the majority 
opinion in State v. Croteau, 23 Vt. 14, 47 (1849): “ When political power is con- 
ferred on a tribunal without restriction or control, it may be lawfully exerted; that 
the power of a jury in criminal cases to. determine the whole matter in issue com- 
mitted to their charge, is such a power, and may therefore be lawfully and rightfully 
exercised; in short, that such a power is equivalent to, or rather is itself, a legal 
right.” 95 265 Fed. 204 (C. C. A. 2d, 1920). 
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ings, one of which would be libelous and the other not, that it is the duty 
of the judge to leave it to the jury to say, under all the circumstances 
connected with its publication [factual interpretation], which of the 
two meanings would be given to it by those by whom it is read.” °° 


Statutes in a few states have settled the question as one for the 
jury.°” In a sense they divest courts of interpretation when the 
words are clearly libelous; but, after all, in most cases the words 
are intertwined with inferences determinable only from surround- 
ing circumstances and with application, so that it is not inter- 
fering with the court’s function to any considerable extent. Gen- 
erally, in civil cases courts have found no difficulty in submitting 
factual interpretation to juries in their discretion. 

So far as interpreting penal statutes is factual these code provi- 
sions have invaded no real function of the courts. The question 
is directly involved in two leading cases. In State v. Kinkead,** 
a statute prohibited any person licensed to sell liquors from “ al- 
lowing any minor to loiter on the premises where such liquors are 
kept for sale.” The defendant allowed minors to loiter in the 
front part of a room used for a grocery business, while a liquor 
business was being conducted in the rear. The two rooms were 
partly separated by a partition. The court left the question to 
the jury whether the place where the minors loitered was “on 
premises where such liquors are kept for sale.” The court refused 
upon request of counsel to instruct the jury on the question 
whether the grocery store was part of the premises where liquor 
was sold, and left the meaning of the word “ premises ” to the 
jury. Upon appeal, it was held no error because the question was 
one of fact and because the statute being plain and free from un- 
certainty “it was for the jury to say whether the place in ques- 
tion was a part of the premises,” —a matter of determining the 
content and extent of the popular meaning of the word “ prem- 
ises,” and application of that meaning to the facts as found from 
the evidence. The distinction between this case and Attorney 
General v. Cast Plate Glass Co.** is that insofar as the latter re- 
quired a choice between two meanings it had to be resolved by 
the court, whereas in the former case the words were susceptible 





96 Td. at 219. 98 57 Conn. 173, 17 Atl. 855 (1889). 
97 See 5 WicMorE, EvIDENCE § 2557. 99 Supra note 63. 
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of only the popular meaning known as well to the jury as to the 
court. Indeed, the Kinkead case is theoretically sound even 
though the facts were not in dispute, because being a criminal 
case it was the duty of the court to leave factual interpretation 
and actual application of the statute to the jury,*°° even though 
the court might know better than the jury the meaning of the 
word “ premises.” 

Apart from these differences as to penal legislation, there seems 
to be no reason why the distinctions previously made cannot be 
applied to penal as well as civil statutes. 


Frederick J. de Sloovére. 


New York Untversiry Law ScHoot. 





100 See THAYER, op. cit. supra note 1, at 215. 
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ADOPTION AND REJECTION BY RECEIVERS III 


ADOPTION AND REJECTION OF CONTRACTS 
AND LEASES BY RECEIVERS 


OURTS and text-writers commonly state that a receiver may 

elect to adopt or to reject contracts and leases, and that he 

has a reasonable time within which to make such election. The 

purpose of this article is to discuss the meaning, the limitations, 

and the application of these statements where a receiver of all 

or substantially all of the assets of an insolvent corporation has 
been appointed under a general creditors’ bill.’ 

In some situations the receiver is not faced with the problem 
of adoption or rejection. Contracts and leases under which 
the obligations of the insolvent * have been fully performed, but 
those of the solvent party * remain executory, are assets of the 
insolvent and rights thereunder should be enforced. On the 
other hand, contracts and leases under which the obligations of 
the solvent party have been fully performed, but those of the 
insolvent remain executory, are liabilities and performance by 
the receiver would ordinarily be improper as a preference.” 





1 See Sunflower Oil Co. v. Wilson, 142 U. S. 313, 322 (1892); Quincy, Mo. & 
Pac. R. R. v. Humphreys, 145 U. S. 82, ror (1892); United States Trust Co. v. 
Wabash, Western Ry., 150 U. S. 287, 299 (1893); Pennsylvania Steel Co. v. New 
York City Ry., 198 Fed. 721, 729 (C. C. A. 2d, 1912); Fleming v. Noble, 250 Fed. 
733, 735 (C. C. A. rst, 1918); General Finance Corp. v. New York State Rys., 

54 F.(2d) 1008 (C. C. A. 2d, 1932); Minneapolis Iron Stove Co. v. E. G. Staude 
Mfg. Co., 153 Minn. 107, 189 N. W. 596 (1922) ; 1 CLARK, RECEIVERS isd ed. 1929) 
§ 428; 1 Tarpy’s Smiru, Recetvers (2d ed. 1920) § 146. 

It is doubtful that the choice given to a receiver between adoption and rejection 
of contracts and leases is a true “election”. See 2 WriListon, Contracts (2d ed. 
1924) § 683; Ewart, WAIvER DistrIBUTED (1917) 66 et seg. The question does not 
seem to have been discussed in the cases and the term has apparently been employed 
without too nice a regard to its strict meaning. 

2 In most of the decided cases involving so-called adoption or rejection of con- 
tracts and leases, the receivers had been appointed under general creditors’ bills. 
The discussion of such cases will indicate the principles applicable in other types 
of receiverships. 

8 The term “ insolvent ” is used herein to describe a corporation (whether or 
not actually insolvent) over the property of which a receiver has been appointed. 

* The term “ solvent party ” is used herein to describe the party with whom the 
insolvent has contracted, or the lessor under a lease to the insolvent. 

5 Hyman v. Trow Directory, Printing & Bookbinding Co., 261 Fed. 991 (C. C. A. 
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The problems with reference to contracts executory on both 
sides and to leases under which the lessor has a right of entry or 
affirmative obligations are more troublesome. That a receiver 
ordinarily need not perform contract or lease obligations of the 
insolvent is well established.* But a receiver who does not per- 
form cannot insist on counterperformance by the solvent party,’ 
which may in some instances be distinctly desirable; and as 
the failure of a receiver to perform may subject the assets in his 
possession to liability,* performance may be to the advantage of 
the receivership estate. 


I 


A receiver may be able to determine within a short time after 
his appointment that his performance of the obligations of the 
insolvent under certain of its contracts and leases would not be 
advantageous. Or he may be directed by the court to liquidate 
the assets of the insolvent and performance may be inconsistent 
with liquidation. Under these circumstances he may, before ac- 
cepting any benefits under the contract or lease, notify the solvent 


party that he will not thereafter perform the obligations of the 
insolvent. This is a typical example of what is commonly re- 
ferred to as rejection. The term is used in the cases, and will be 
used in this article, to apply to a situation in which a receiver 
who has not adopted ° a contract or lease either makes an express 
statement of his intention not to perform the obligations of the 





2d, 1919) ; see Express Co. v. Railroad Co., 99 U. S. 191 (1878) ; Central Trust Co. 
of N. Y. v. Marietta & N. G. Ry., 51 Fed. 15 (C. C. N. D. Ga. 1892) ; Whightsel v. 
Felton, 95 Fed. 923 (C. C. S. D. Ohio 1899). 

But performance under such circumstances is not necessarily improper. It 
would not be if specific performance would be granted the solvent party notwith- 
standing the receivership, or if the amount of damages which the solvent party would 
be entitled to recover in the receivership proceedings would exceed the cost of per- 
formance by the receiver. Considerations of public interest might impel a court 
to order performance of certain contracts or leases by the receiver of the assets of 
a public utility corporation. 

6 United States Trust Co. v. Wabash, Western Ry., 150 U. S. 287 (1893); 
Peabody Coal Co. v. Nixon, 226 Fed. 20 (C. C. A. 8th, 1915); Landon v. Court 
of Industrial Relations, 269 Fed. 423 (D. Kan. 1920); Oscar Heineman Corp. v. 
Nat Levy & Co., 6 F.(2d) 970 (C. €. A. 2d, 1925); Universal Rim Co. v. Scott, 
21 F.(2d) 346, 349 (N. D. Ohio 1922) ; Cooper v. McNair, 49 F.(2d) 778 (S. D. Fila. 
1931) ; General Finance Corp. v. New York State Rys.,-54 F.(2d) 1008 (C. C. A. 
2d, 1932). The rule has some exceptions. See note 5, supra. 

7 See note 12, infra. 8 See note 23, infra. ® See p. 1123, infra. 
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insolvent or fails to perform under circumstances from which it is 
reasonable to assume that he will not do so thereafter. A breach 
which is not material is not, without more, a rejection.*° 

Since performance by the insolvent is rendered impossible by 
the receivership,” it is clear that a receiver’s rejection of contract 
obligations excuses the solvent party from performance.” It is 
possible, however, that if a receiver, subsequent to a rejection 
which neither takes the form of nor is followed by a material 
breach, adopts the contract, the solvent party should not be ex- 
cused from performance unless he has acted in reliance upon the 
rejection. It may be improper in the case of an important contract 
or lease for a receiver to reject without specific authority from the 
court. But if the rejection takes the form of or results in a 
material breach, the fact that the rejection is improper should - 
be immaterial, except insofar as the receiver’s accountability to 
the court is concerned. 

Where, prior to receivership, there has been a material breach 
of a contract by the insolvent and the receiver fails to perform, the 
breach continues and a claim for breach of the entire contract is 
provable in the receivership proceedings.** If a material breach 


has not occurred prior to receivership, the receiver’s failure to 
perform will constitute a material breach. But the authorities 
are in conflict as to whether a cause of action for breach of the 
entire contract results therefrom and as to whether, if it does, 
a claim for such breach is provable. 

Cases holding that a cause of action for breach of the entire 
contract does not arise where a material breach occurs only after 





10 For a discussion of the question as to when a breach of contract is material, 
see 2 WiLLIston, Contracts § 866. 

11 Cf. Napier v. Peoples Stores Co., 98 Conn. 414, 120 Atl. 295 (1923) ; Dupont 
v. Standard Arms Co., 9 Del. Ch. 315, 81 Atl. 1089 (1912). And see the cases cited 
in note 14, infra. 

12 Cases allowing the solvent party, after rejection by the receiver, to prove in 
the receivership proceedings for damages for breach of his contract necessarily sup- 
port this proposition. See note 23, infra. See Odell v. Bedford Co., 224 Fed. 
996, 997 (E. D. N. Y. 1915); Sprague, Warner & Co. v. Iowa Mercantile Co., 186 
Towa 488, 172 N. W. 637, 640 (1919). 

18 This proposition is implicit both in the cases which allow proof of a cause 
of action arising from a breach occurring after the appointment of a receiver 
and in the cases which distinguish as to provability between causes of action 


arising before and those arising during receivership. See cases cited in notes 23, 28, 
infra. 





EGOS FSO 


FF ts et 


III4 HARVARD LAW REVIEW 


the appointment of a receiver, are generally rest d on the ground 
that intervention of law (the appointment of the receiver) 
has prevented performance, or on the artificial analogy of the 
rule that the death of an individual excuses his performance of 
contracts to render personal service.*° It is sometimes stated 
that the parties contemplate the possibility that receivership may 
occur and prevent performance, and therefore consent to the 
termination of the contract obligations of the insolvent upon the 
happening of this event.’* In some cases a distinction is suggested 
in this connection between “ voluntary ” and “ involuntary ”’ re- 
ceiverships, and a cause of action is said to exist where the re- 
ceivership is considered voluntary ** but not where considered 
involuntary.** But courts making this distinction differ in their 
interpretation of what is voluntary and what is involuntary. Thus 
in some decisions a receivership has been described as voluntary 
merely because the insolvent consented to the appointment of a 
receiver,’® while in others, this fact alone has been held not de- 





14 Malcomson v. Wappoo Mills, 88 Fed. 680 (C. C. D. S. C. 1898); Lewis 
Foundry & Machine Co. v. Cayuga Tool Steel Co., 253 Fed. 302 (N. D. N. Y. 
1918) ; People v. Globe Mut. Life Ins. Co., 91 N. Y. 174 (1883) ; Lenoir v. Linville 
Improvement Co., 126 N. C. 922, 36 S. E. 185 (1900) ; Wade v. Mutual Building & 
Loan Ass’n, 196 N. C. 171, 145 S. E. 18 (1928); see Hammond v. Carthage Sul- 
phite Co., 8 F.(2d) 35 (C. C. A. 2d, 1925); cf. Central Vermont Ry. v. Marsch, 
59 F.(2d) 59 (C. C. A. 1st, 1932). See an excellent criticism of such cases in 
Peck, Ltd. v. Southwestern Lumber & Exporting Co., 131 La. 177, 59 So. 113 
(1912). 

15 Dupont v. Standard Arms Co., 9 Del. Ch. 315, 81 Atl. 1089 (1912); People 
v. Globe Mut. Life Ins. Co., 91 N. Y. 174 (1883) ; Louchheim v. Clawson Printing 
& Weighing Co., 12 Pa. Super. Ct. 55 (1899). 

16 Dupont v. Standard Arms Co., 9 Del. Ch. 315, 81 Atl. 1089 (1912) ; People 
v. Globe Mut. Life Ins. Co., 91 N. Y. 174 (1883); Law v. Waldron, 230 Pa. 458, 
79 Atl. 647 (1911) ; Williamson County Banking Co. v. Robert-Burford, etc., Co., 
118 Tenn. 340, 101 S. W. 421 (1907). 

17 Pennsylvania Steel Co. v. New York City Ry., 198 Fed. 721 (C. C. A. 2d, 
1912); Isaac M’Lean Sons Co. v. Wm. S. Butler & Co., 227 Fed. 325 (D. Mass. 
1914); Curtis v. Walpole Tire & Rubber Co., 227 Fed. 698 (D. Mass. 1914); 
Griffith v. Blackwater Boom & Lumber Co., 46 W. Va. 56, 33 S. E. 125 (1899). 

18 Peck, Ltd. v. Southwestern Lumber & Exporting Co., 131 La. 177, 59 So. 
113 (1912); People v. Globe Mut. Life Ins. Co., 91 N. Y. 174 (1883); Law v. 
Waldron, 230 Pa. 458, 79 Atl. 647 (1911). But see Napier v. Peoples Stores Co., 
98 Conn, 414, 120 Atl. 295 (1923)-- 

19 Pennsylvania Steel Co. v. New York City Ry., 198 Fed. 721 (C. C. A. 2d, 
1912); Isaac M’Lean Sons Co. v. Wm. S. Butler & Co., 227 Fed. 325 (D. Mass. 
1914) ; Curtis v. Walpole Tire & Rubber Co., 227 Fed. 698 (D. Mass. 1914). 
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cisive.” It is doubtful that this distinction is more than formal 
or that it has any weight in the decision of cases.” It is more 
generally held that neither receivership nor subsequent rejection 
by the receiver terminates the contract obligations of the in- 
solvent *? and that even though no material breach occurred prior 
to the receivership, rejection gives rise to a cause of action for 
breach of the entire contract.” 

The leading case on the question of the provability of claims 
resulting from a breach of contract subsequent to a receiver’s ap- 
pointment is Pennsylvania Steel Co. v. New York City Ry.* The 
court in that case held that a claim for such a breach of a long- 
term contract was not contingent at the time of the appointment 
of the receiver. In support of this view it relied upon two 
lines of reasoning: first, that when a receiver rejects a contract, 
his rejection relates back to the commencement of the receiver- 





20 In re Ross & Son, Inc., 10 Del. Ch. 434, 95 Atl. 311 (1915); Reber v. Key- 
stone Wagon Works, 19 Pa. D. 806 (1910). 

21 It is worthy of note that cases actually holding that a cause of action does 
not result from a material breach which occurs only after the appointment of a 
receiver involve, almost without exception, employment contracts. 

22 Curtis v. Walpole Tire & Rubber Co., 227 Fed. 698 (D. Mass. 1914); Texas 
Co. v. International & G. N. Ry., 250 Fed. 742 (C. C. A. 5th, 1918); Detroit & 
T.S. L. R. R. v. Detroit T. & I. R. R., 290 Fed. 549 (E. D. Mich. 1923), rev’d on 
other grounds, 6 F.(2d) 845 (C. C. A. 6th, 1925); Samuels v. E. F. Drew & Co., 
292 Fed. 734 (C. C. A. 2d, 1923). But cf. Bloch v. Bell Furniture Co., 157 Atl. 
390 (N. J. Ch. 1931). 

23 Pennsylvania Steel Co. v. New York City Ry., 198 Fed. 721 (C. C. A. 2d, 
1912) ; Isaac M’Lean Sons Co. v. Wm. S. Butler & Co., 227 Fed. 325 (D. Mass. 
1914) (employment contract) ; Curtis v. Walpole Tire & Rubber Co., 227 Fed. 698 
(D. Mass. 1914) ; Texas Co. v. International & G. N. Ry., 250 Fed. 742 (C.-C. A. 
sth, 1918) ; Primos Chemical Co. v. Fulton Steel Corp., 266 Fed. 937 (N. D. N. Y. 
1920) (employment contract) ; Samuels v. E. F. Drew & Co., 292 Fed. 734 (C. C. A. 
2d, 1923); Wood v. Jenckes Spinning Co., 297 Fed. 594 (C. C. A. 3d, 1924); 
Napier v. Peoples Stores Co., 98 Conn. 414, 120 Atl. 295 (1923); Milton v. Bank 
of Newborn, 30 Ga. App. 55, 116 S. E. 861 (1923); Wolf v. National Bank of 
Illinois, 178 Ill. 85, 52 N. E. 896 (1899); Sprague, Warner & Co. v. Iowa Mer- 
cantile Co., 186 Iowa 488, 172 N. W. 637 (1919) ; Peck, Ltd. v. Southwestern Lum- 
ber & Exporting Co., 131 La. 177, 59 So. 113 (1912) ; Minneapolis Iron Stove Co. 
v. E. G. Staude Mfg. Co., 153 Minn. 107, 189 N. W. 596 (1922); Spader v. Mural 
Decoration Mfg. Co., 47 N. J. Eq. 18, 20 Atl. 378 (1890) (employment contract) ; 
Scott v. Rainier Power & Ry., 13 Wash. 108, 42 Pac. 531 (1895) ; Brown & Sheldon 
v. Warner, 78 Tex. 543, 14 S. W. 1032 (1890) ; see Wm. Filene’s Sons Co. v. Weed, 
245 U. S. 597 (1918). Cf. Central Trust Co. v. Chicago Auditorium Ass’n, 240 
U.S. 581 (1916). 

24 198 Fed. 721 (C. C. A. 2d, 1912). 
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ship and a breach occurs as of that time; and second, that if a 
receiver does not adopt a contract, receivership is an anticipatory 
breach.” The court also concluded, and more soundly, it is sub- 
mitted, that the proper test of provability is the possibility of 
determining the worth or amount of a claim “ at a time consistent 
with the expeditious settlement ” of the receivership estate,”* and 
that even though a breach occurs after the appointment of a 
receiver, it may nevertheless be provable. 

Most courts which have held that a cause of action for breach 
of the entire contract arises as a result of a receiver’s rejection, 
have decided, as did the court in the Pennsylvania Steel Co. case, 
that a claim for such breach is enforceable on a parity with claims 
which arose prior’ to receivership.*” This result has usually been 
rested on one or more of the grounds advanced in the Pennsylvania 





25 See, for an excellent discussion of the application of the doctrine of antici- 
patory breach, 3 WixListon, CoNTRACTS § 1296 et seq. 

26 It is customary for courts in which receivership proceedings are pending to 
enter an order purporting to bar claims not filed within a time fixed by the court. 
While the court in the Pennsylvania Steel Company case states the test of provabil- 
ity mentioned in the text, there is the following explanatory language: “A time 
should be stated with respect to which the status of claims should be fixed... . 
The time of the appointment of the receiver constitutes no logical or necessary date 
for determining the provability of demands and it should be fixed as equity, with 
due regard to convenience, may require... . It is not a light thing for a chancery 
court, acting without statutory direction, to’say that a creditor shall lose his de- 
mand when he has not been at fault and when the settlement of the estate will not 
be protracted by allowing it. . . . All claims ought to be in before the accounts are 
made up for distribution, and there should be no opportunity for uncertainty, delay 
or expense in reopening and recasting them. A narrower rule can be adopted which 
would be simple, equitable and workable. It is this: Claims which when presented 
within the time limited by the court for their presentation are certain or are capable 
of being made certain by recognized methods of computation, should be allowed. 
Claims which are not then certain should be disallowed because they afford no basis 
for making dividends.” Pennsylvania Steel Co. v. New York City Ry., 198 Fed. 
721, 740-42 (C.C. A. 2d, 1912). 

See, in accord, Samuels v. E. F. Drew & Co., 292 Fed. 734 (C. C. A. 2d, 1923); 
Wm. Filene’s Sons Co. v. Weed, 245 U. S. 597, 602 (1918). See also In re Stude- 
baker-Wulff Rubber Co., 33 F.(2d) 1004, 1005 (N. D. Ohio 1929), where the 
court said: “ There is no doubt that orders barring claims from participation in 
distribution are usually made in creditors’ suits, receiverships, and all other litiga- 
tion where the court has a fund for distribution. As we understand the law, how- 
ever, the purpose of these orders is to permit distribution without embarrassment 
to the distributing officer, and the bar of the order is never enforced where full dis- 
tribution has not been made.” 

27 See cases cited in note 23, supra. 
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Steel Co. case. However, Wells v. Hartford Manila Co.,”* now 
overruled,” held that even though such a cause of action exists, 
the claim is not enforceable on a parity with claims which arose 
prior to receivership. No other cases supporting this view have 
been found.*° 

There is some conflict of authority as to the extent to which 
the claim is provable. It has been held that while a claim for 
expenses which have been incurred by the solvent party in pre- 
paring to perform can be proved, a claim for loss of profit cannot, 
even though such loss could be shown by evidence which would 
have been competent in an action against the insolvent had there 
been no receivership.** The sounder and more generally ac- 
cepted rule, however, is that the solvent party may prove for the 
same damages, including loss of profit, that he could have re- 
covered in an action at law.** 

For reasons grounded in the history of our land law, it is 
necessary to distinguish between the affirmative rights of a con- 
tract creditor and those of a lessor on rejection by a receiver.*® 
From an early date a covenant to pay rent has been treated dif- 
ferently from contracts generally. In the early common law, 
a rent covenant did not give rise to a present obligation (even 
contingent) to render performance in the future,** as did, for ex- 





28 76 Conn. 27, 55 Atl. 599 (1903). 

29 Napier v. People’s Stores Co., 98 Conn. 414, 120 Atl. 295 (1923). 

80 But see Note (1924) 33 A. L. R. 508. For an argument in support of the 
decision in the Wells case, see Hines, The Effect of Failure to Perform Contracts 
Made Prior to Receivership (1914) 24 YALE L. J. 111. 

81 Samuels v. E. F. Drew & Co., 292 Fed. 734 (C. C. A. 2d, 1923); see Coy v. 
Title Guarantee & Trust Co., 198 Fed. 275, 283 (D. Ore. 1912). 

82 Pennsylvania Steel Co. v. New York City Ry., 198 Fed. 721 (C. C. A. 2d, 
1912); Texas Co. v. International & G. N. Ry., 250 Fed. 742 (C. C. A. sth, 1918) ; 
Curtis v. Walpole Tire & Rubber Co., 227 Fed. 698 (D. Mass. 1914) ; see Wood v. 
Jenckes Spinning Co., 297 Fed. 594, 601 (C. C. A. 3d, 1924). 

38 In Gardiner v. Wm. S. Butler & Co., 245 U. S. 603, 605 (1918), the Court 
said, per Holmes, J.: “ But the law as to leases is not a matter of logic in vacuo; 
it is a matter of history that has not forgotten Lord Coke”. See also Central 
Trust Co. v. Chicago Auditorium Ass’n, 240 U. S. 581, 590 (1916); In re Mc- 
Allister Mohler Co., 46 F.(2d) 91, 93 (S. D. Ohio 1930). 

84 See Co. Lirr. 292b; (Sect. 513). “ But if a man letteth land to another for 
a yeare, to yeeld to him at the feast of S. Mich. next ensuing 40s. and afterwards 
before the same feast hee releaseth all actions, yet after the same feast hee shall 
have an action of debt for the non payment of the 40s. notwithstanding the said 
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ample, a promise to pay in instalments for goods purchased. No 
obligation was held to exist until the rent day. Furthermore, 
if the tenant failed to pay rent when it accrued, his failure did 
not accelerate the rent in the absence of a provision in the lease to 
that effect.*° If a right of entry was reserved and the lessor en- 
tered, his only right against the lessee was for payment of the 
rent which had accrued prior to entry.** There was no doctrine 
in the common law to the effect that a material breach of a lease 
would give rise to a cause of action for breach of the entire lease,*” 
and there was, a fortiori, no doctrine of anticipatory breach of a 
lease.** 

These early common-law rules have left a definite mark on our 
modern law, and (although it is not free from doubt) are probably 
enforced today in a majority of common-law jurisdictions.*° 
When a receiver rejects a lease providing for entry and termina- 
tion upon certain defaults, the lessor may, upon such a default, 
enter and terminate.*® While he has then been allowed to prove 





release. . . .” Coke comments as follows: “ This release shall not barre the lessor 
of his rent, because it was neither debitum nor solvendum at the time of the re- 
lease made; for if the land be evicted from the lessee before the rent become due, 
the rent is avoyded; for it is to be paid out of the profits of the land, and it is a 
thing not merely in action, because it may be granted over. But the lessor before 
the day may acquite or release the rent.” 

35 McCready v. Lindenborn, 172 N. Y. 400, 65 N. E. 208 (1902). See Oliver 
v. Loydon, 163 Cal. 124, 124 Pac. 731 (1912): Louis K. Liggett Co. v. Wilson, 
224 Mass. 456, 113 N. E. 184 (1916); Michaels v. Fishel, 169 N. Y. 381, 389, 62 
N. E. 425, 427 (1902); 3 Wittiston, ConTRACTsS § 1329. 

36 Gardiner v. Wm. S. Butler & Co., 245 U. S. 603 (1918); Zevitas v. Adams, 
276 Mass. 307 (1931); Louis K. Liggett Co. v. Wilson, 224 Mass. 456, 113 N. E. 
184 (1916) ; Hall v. Middleby, 197 Mass. 485, 83 N. E. 1114 (1908). 

87 Central Trust Co. v. Chicago Auditorium Ass’n, 240 U. S. 581 (1916) ; In re 
Rite’s Clothes, 49 F.(2d) 393 (S. D. N. Y. 1931) ; Bowditch v. Raymond, 146 Mass. 
109, 15 N. E. 285 (1888) ; Michaels v. Fishel, 169 N. Y. 381, 62 N. E. 425 (1902). 
Even under the law of contracts there can be no material breach of a contract for 
the payment of money in future instalments, giving rise to a cause of action for 
breach of the entire contract. See 3 WitListon, ConTRACTs § 1328. 

88 See Central Trust Co. v. Chicago Auditorium Ass’n, 240 U. S. 581, 590 
(1916); 3 Wrtiiston, Contracts §§ 1328, 1329; COMMENTARIES ON CONTRACTS 
ReEsTATEMENT (Am. L. Inst. 1932) § 310. 

89 It is doubtful, however, that the rule that a rent covenant gives rise to no 
present obligation would be followed in most jurisdictions today, and it would 
probably be held that such a covenant does give rise to a present obligation, although 
contingent. 

40 See Quincy, Mo. & Pac. R. R. v. Humphreys, 145 U.S. 82, ror (1892) ; Cen- 
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for all rent which accrued prior to entry,“ he cannot prove for 
rent accruing thereafter.** Similarly, except where the land law * 
gives to the lessor a cause of action for a material breach (either 





tral Trust Co. v. Wabash, St. L. & P. Ry., 23 Fed. 863, 865 (C. C. E. D. Mo. 
1885) ; Park v. New York, L. E. & W. R. R., 57 Fed. 799, 802 (C. C. S. D. N. Y. 
1893); Dayton Hydraulic Co. v. Felsenthall, 116 Fed. 961, 968 (C. C. A. 6th, 
1902) ; Pennsylvania Steel Co. v. New York City Ry., 198 Fed. 721 (C. C. A. 2d, 
1912) ; Pennsylvania Steel Co. v. New York City Ry., 216 Fed. 458, 463 (C. C. A. 
2d, 1914) ; Odell v. H. Batterman Co., 223 Fed. 292 (C. C. A. 2d, 1915) ; cf. Ameri- 
can Brake Shoe & Foundry Co. v. New York Rys., 282 Fed. 523 (C. C. A. 2d, 
%922); Westinghouse Elec. & Mfg. Co. v. Brooklyn Rapid Transit Co., 6 F.(2d) 
547 (C. C. A. 2d, 1925); Klauber v. The San Diego Street-Car Co., 95 Cal. 353, 
130 Pac. 555 (1892); Louis K. Liggett Co. v. Wilson, 224 Mass. 456, 113 N. E. 184 
(1916) (bankruptcy). 

By statute in many states the lessor may reénter and terminate the lease upon 
certain defaults even in the absence of express provisions therefor. See, e.g., Mass. 
Gen. Laws (1932) c. 186, §11. The lessor must, of course, apply for and obtain 
the consent of the receivership court to such reéntry. 

41 Gardiner v. Wm. S. Butler & Sons Co., 245 U. S. 603 (1918); Bradbury v. 
Higginson, 162 Cal. 602, 123 Pac. 797 (1912); Phillips-Hollman, Inc. v. Peerless 
Stages, Inc., 210 Cal. 253, 291 Pac. 178 (1930) ; Waddell v. Shelton Gasoline Co., 
tor W. Va. 468, 133 S. E. 75 (1926). 

42 Gardiner v. Wm. S. Butler & Sons Co., 245 U. S. 603 (1918); Klein v. 
Gavenesch Co., 19 Dick. 50, 53 Atl. 196 (N. J. Eq. 1902); Bradbury v. Higginson, 
162 Cal. 602, 123 Pac. 797 (1912) ; Weinmann & Co.’s Estate, 164 Pa. 405, 30 Atl. 
389 (1894) (assignee for benefit of creditors). Cf. In re Roth & Appel, 181 Fed. 
667 (C. C. A. 2d, 1910) (bankruptcy). It should be noted that the discussion in 
note 26, supra, is applicable in this connection. 

If the lessor does not enter and terminate it is probable that he may prove only 
for rent accruing up to the time as of which the provability of claims is deter- 
mined, because of the view that the contingencies which limit the obligations of 
the lessee (e.g., the possibility of eviction by the lessor, eviction by paramount title, 
destruction of the premises, etc.) make such claim incapable of valuation. The 
difficulties involved in the evaluation of a claim for future rent seem no more to 
. be unsurmountable than those involved in the evaluation of a claim of an employee 
under a contract for personal services. Probably the law as to provability of claims 
for future rent has been largely influenced by the early common law doctrine that 
the rent covenant did not give rise to any obligation until the rent day. 

48 The obligations of the lessee are determined by the land law of the state 
where the premises are located. Gardiner v. Wm. S. Butler & Sons Co., 245 U. S. 
603 (1918) ; Wells v. Twenty-First Street Realty Co., 12 F.(2d) 237 (C. C. A. 6th, 
1926) (bankruptcy) ; Im re McAllister Mohler Co., 46 F.(2d) 91 (S. D. Ohio 1930) ; 
Leo v. Pearce Stores Co., 54 F.(2d) 92 (E. D. Mich. 1931); T. A. D. Jones Co. v. 
Winchester Repeating Arms Co., 61 F.(2d) 774 (C. C. A. 2d, 1932); cf. CONTRACTS 
RESTATEMENT (1932) § 315. But cf. Note (1926) 36 Yate L. J. 418; Schwabaker 
and Weinstein, Rent Claims in Bankruptcy (1933) 33 Cov. L. Rev. 213. Since no 
question of “ general commercial law” is here involved, state statutes and the de- 
cisions of state courts should control. Cf. Swift v. Tyson, 16 Pet. 1 (U.S. 1842). 
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actual or anticipatory) of the lease,** a claim for damages arising 
from a receiver’s rejection cannot be proved.** 

Because of the way in which the courts have approached the 
problem both in receivership and in bankruptcy,** it has become 
a common practice to insert into leases a clause which may be 
called a “‘ damage clause”. By such a clause the lessor reserves 
a right to enter upon default and terminate the lease and the 
tenant in turn covenants to pay whatever damages the lessor 
may sustain as a result of such termination. The damages 
agreed to be paid under the covenant may be either a fixed sum 
or an amount determinable by a method set forth in the lease. 
A claim for the damages provided for in such a clause is provable 
in the receivership proceedings *’ provided that the amount is not 
so arbitrary as to constitute a forfeiture or penalty.* 

Leases sometimes contain a provision that upon default, despite 
reéntry and termination, the full amount of the unpaid rent for 
the balance of the term shall be accelerated. If the lessor enters, 





44 Pennsylvania Steel Co. v. New York City Ry., 198 Fed. 721 (C. C. A. 2d, 
1912); Leo v. Pearce Stores, 54 F.(2d) 92 (E. D. Mich. 1931); Curran v. Smith- 
Zollinger Co., 157 Atl. 432 (Del. Ch. 1931); Kalkhoff v. Nelson, 60 Minn. 284, 
62 N. W. 332 (1895); Womble v. Leigh, 195 N. C. 282, 142 S. E. 17 (1928); 
Brown v. Hayes, 92 Wash. 300, 159 Pac. 89 (1916); Wilson v. National Ref. Co., 
126 Kan. 139, 266 Pac. 941 (1928); cf. In re Mullings Clothing Co., 238 Fed. 58 
(C. C. A. 2d, 1916) (contract to lease); T. A. D. Jones Co. v. Winchester Re- 
peating Arms Co., 61 F.(2d) 774 (C. C. A. 2d, 1932); Partch v. Boyle, 197 Iowa 
1314, 197 N. W. 35 (1924) ; Brown v. Cairns, 107 Iowa 727, 77 N. W. 478 (1898) ; 
Usher v. The Sarco Co., 100 N. J. Eq. 428, 429, 136 Atl. 199 (1927); Oldfield v. 
Angeles Brewing & Malting Co., 62 Wash. 260, 113 Pac. 630 (1911) (contract to 
lease). 

45 Gardiner v. Wm. S. Butler & Co., 245 U. S. 603 (1918); Im re McAllister 
Mohler Co., 46 F.(2d) 91 (S. D. Ohio 1930); Fidelity Safe Dep. & Trust Co. v. 
Armstrong, 35 Fed. 567 (C. C. S. D. Ohio 1888) ; Wells v. Twenty-First St. Realty - 
Co., 12 F.(2d) 237 (C. C. A. 6th, 1926) (bankruptcy); see Phillips-Hollman, Inc. 
Trust Co., v. Chicago Auditorium Ass’n, 240 U. S. 581 (1916) ; Bolles v. Crescent 
Trust Co., v. Chicago Auditorium Ass’n, 240 U. S. 581 (1916); Bolles v. Crescent 
Drug & Chemical Co., 53 N. J. Eq. 614, 32 Atl. 1061 (1895). 

46 The treatment of the problem in bankruptcy proceedings has recently been 
discussed by Schwabacker and Weinstein, supra note 43. 

47 Wm. Filene’s Sons Ce. v. Weed, 245 U. S. 597 (1918); Gardiner v. Wm. S. 
Butler & Sons Co., 245 U. S. 603 (1918); In re Twentieth Century Millinery Ex- 
change, Inc., 41 F.(2d) 237 (S. D. N. Y. 1930) (bankruptcy) ; International Paper 
Co. v. Priscilla Co., 183 N. E. 58 (Mass. 1932). 

#8 Kothe v. R. C. Taylor Trust, 280 U. S. 224 (1930) (bankruptcy); In re 
Cushman, 3 F.(2d) 449 (S. D. N. Y. 1924) (bankruptcy) ; see International Paper 
Co. v. Priscilla Co., 183 N. E. 58, 63-64 (Mass. 1932). 
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he cannot, in the absence of unusual circumstances,*® prove a 
claim on this covenant, as such a claim would normally amount to 
the assertion of a penalty or forfeiture.°° But a claim for the 
accelerated rent should be provable if the lessor does not enter.” 
The lessor, however, by asserting his claim in the receivership pro- 
ceedings, may have elected to continue the lease in force and to 
waive any right of entry he might otherwise have had.*? If the 
lessor receives a dividend on his claim for the accelerated rent, it 
seems clear that he should not thereafter be permitted to enter. 
Any other result appears to be precluded by the policy under- 
lying the cases which deny, as a penalty or forfeiture, the prova- 
bility of a claim for accelerated rent by a lessor who has exercised 
his right of entry. 

Leases frequently contain a clause in which the lessor reserves 
a right to enter upon default for the purpose of reletting the 
premises (usually as the lessee’s agent) and in which the lessee 
covenants to indemnify the lessor for the loss occasioned by 
failure to relet, or for any deficiency resulting from a reletting 
at a rental less than that reserved in the lease."* The decisions 
are conflicting as to whether the lessor can recover under such 
a clause in an action brought before the time when the lease would 
have expired according to its terms. Some cases have held that 
such a clause results in only a single cause of action which arises 
when the amount of the deficiency is determined, and that the 
lessor cannot recover by instalments. Thus it is said that recovery 
cannot be had under an indemnity clause in a lease until the 
specified term of the lease has ended, “ because the full amount 
which the lessee eventually must pay for the remainder of the 
term cannot be wholly ascertained ” until then.** But in each 





49 Cf. Kothe v. R. C. Taylor Trust, 280 U. S. 224 (1930). 

50 Kothe v. R. C. Taylor Trust, 280 U. S. 224 (1930) (bankruptcy); Jn re 
Cushman, 3 F.(2d) 449 (S. D. N. Y. 1924) (bankruptcy). 

51 Cf. Wilson v. Pennsylvania Trust Co., 114 Fed. 742 (C. C. A. 3d, 1902) 
(bankruptcy) ; In re Quality Shoe Shop, Inc., 212 Fed. 321 (E. D. Pa. 1914) 
(bankruptcy). 

52 Durand & Co. v. Howard & Co., 216 Fed. 585 (C. C. A. 2d, 1914) ; cf. Dendy 
v. Nicholl, 4 C. B. R. (N.s.) 376 (1858). 

53 The same result may be provided by statute. 

54 See Gardiner v. Parsons, 224 Mass. 347, 350, 112 N. E. 958, 960 (1916) ; 
see also Zevitas v. Adams, 276 Mass. 307, 317, 177 N. E. 114, 118 (1931); Her- 
mitage Co. v. Levine, 248 N. Y. 333, 338, 162 N. E. 97, 98 (1928). 
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of these cases the action was brought before the time at which 
the term specified in the lease would have expired, by a lessor 
who had not relet for the remainder of the term. If the lessor 
has so relet, the amount of the deficiency should be deemed suffi- 
ciently certain at the time of such reletting, and the lessor should 
then be allowed to recover.°° But some courts have regarded the 
deficiency as still too uncertain, since the liability of the new 
lessee for rent might on various grounds be terminated.”® 

The cases involving indemnity clauses seem to turn upon the 
construction of the clause. Properly construed, it may impose 
upon the lessee an obligation to pay a deficiency, the amount of 
which cannot be determined until the end of the specified term 
(or possibly, until a reletting for the remainder of said term). 
The provability in receivership of a claim based on such an 
obligation ought to depend upon the ascertainment of the de- 
ficiency by the happening of either of these events within a time 
consistent with the expeditious settlement of the estate.*’ 

But if the indemnity clause imposes upon the lessee an obliga- 
tion to pay on each rent day the amount of the deficiency then 
determined, even though the time when the lease would have 
expired has not arrived and the lessor has not relet for the re- 
mainder of the term, he should be permitted to prove a claim the 
amount of which is thus ascertained before the time as of which 
the provability of claims is to be determined. 


II 


We have considered the rejection of a contract or a lease by 
a receiver upon or shortly after his appointment. But a receiver 
may determine that it is advantageous to the estate to perform 
the obligations of the insolvent as an entirety and to insist on 





55 See Woodbury v. Sparrell Print, 187 Mass. 426, 431, 73 N. E. 547, 549 
(1905) ; cf. Way v. Reed, 6 Allen 364 (Mass. 1863). 

56 See Bowditch v. Raymond, 146 Mass. 109, 115, 15 N. E. 285, 291 (1888). 

57 Cf. Gardiner v. Parsons, 224 Mass. 347, 112 N. E. 958 (1916) (assignment for 
the benefit of creditors). And see note 26, supra. 

58 Weeks v. International Trust Co., 125 Fed. 370 (C. C. A. 1st, 1903); Mc- 
Cready v. Lindenborn, 172 N. Y. 400, 65 N. E. 208 (1902); Mann v. Munch 
Brewery, 225 N. Y. 189, 121 N. E. 746 (1919); Kottler v. New York Bargain 
House, 242 N. Y. 28, 150 N. E. 591 (1926); cf. Louis K. Liggett Co. v. Wilson, 
224 Mass. 456, 113 N. E, 184 (1916). 
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counterperformance. Upon such determination he may, if the 
contract or lease is one which can be adopted withcut the con- 
sent of the solvent party, notify the solvent party that he intends 
to adopt the contract or lease. The term adoption is usually 
applied, and will be in this article, to a situation in which a re- 
ceiver either (a) indicates an intention fully to perform the 
obligations of the insolvent, (b) indicates an intention to insist 
on full counterperformance, or (c) acts in such a way with 
reference to a contract or lease that fairness to the solvent party 
requires that the consequences of adoption be attributed to his 
action.” 

In the absence of any express authorization from the court 
with reference to adoption, the receiver should have the same 
power which he would have to enter into a contract or lease 
that involves the same obligations that result from adoption. A 
strong argument can be made, however, that a receiver’s implied 
power of adoption is broader, in view of the fact that by adoption 
he prevents a breach. And it has been held that where a receiver 
had accepted benefits under a lease after a reasonable time 
had expired within which to adopt or reject, he had adopted 
the lease, even though he had no express authority to adopt and 
even though he would not have been authorized to make a new 
lease on the same terms.” 

Certain contracts, however, cannot be adopted without the 
consent of the solvent party. For example, performance of the 
contract obligations of the insolvent may not be delegable, either 
expressly or by implication." So also the receiver cannot adopt 
when the insolvent’s performance is secured by a surety bond if 
acceptance of the receiver’s performance would release the 





59 See discussion on pp. 1125 et seq. infra. For discussion of adoption by one of 
several co-receivers, see Samuels v. E. F. Drew & Co., 7 F.(2d) 764, 765 (S. D. 
N. Y. 1924). Cf. Girard Ins. Co. v. Cooper, 162 U. S. 529 (1896). 

609 DeWolf v. Royal Trust Co., 173 Ill. 435, 50 N. E. 1049 (1898). 

61 It is intimated in several bankruptcy cases that certain employment con- 
tracts may fall into this category. See Jn re Montague & Gillet, Inc., 212 Fed. 452, 
454 (S. D. N. Y. 1914); Ex parte Pollard, Fed. Cas. No. 11,252, at 943 (D. Mass. 
1875); cf. Reid v. Explosives Co., 19 Q. B. D. 264 (1887); Shirreff’s Case, L. R. 
14 Eq. 417 (1872). A distinction might be drawn between employees whose duties 
are managerial and those whose duties are not. Cf. Parsons v. Sovereign Bank of 
Canada, 107 L. T. (N.s.) 572 (1912). 
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surety.” Similarly, it seems clear that a receiver could not, with- 
out the lessor’s consent, adopt a lease containing a covenant by 
the lessee against assignment, if a controlling statute vests title 
in a receiver upon adoption. However, in the case of a receiver- 
ship instituted under a general creditor’s bill, there is usually no 
statute vesting in the receiver title to the assets of the insolvent. 

If the contract or lease is one which the receiver cannot adopt 
without the consent of the solvent party and the solvent party 
does not consent, the rights of the solvent party should be the 
same as those which would arise upon rejection. Usually, how- 
ever, contracts and leases can be adopted, and those hereafter 
considered will, unless otherwise indicated, be assumed to be of 
that character.®* 

If there has been a breach of contract by the insolvent prior to 
the receivership which would otherwise justify the refusal of the 
solvent party to perform, he should be permitted to refuse to per- 
form on demand of the receiver.** But, just as the solvent party 
could have elected to go on had there been no receivership, he 
may elect to go on if the receiver wishes to adopt the contract. 
And once having elected to continue performance of a contract 
which the receiver has adopted, the solvent party will not there- 
after be excused from further performance by reason of the insol- 
vent’s breach. Where there has not been a material breach, re- 
ceivership does not constitute an excuse for non-performance of 
contract obligations if the receiver adopts. 

Similarly, if at the time of the appointment of a receiver a 
default had occurred giving the lessor a right to enter, the right 
may be exercised notwithstanding the willingness of the receiver 
to adopt.* Of course, the lessor may elect not to exercise this 
right and if he does so elect he cannot thereafter enter °° except 
under a right arising from a subsequent default. 





62 Hanna v. The Florence Iron Co., 222 N. Y. 290, 118 N. E. 629 (1918). 

63 It would seem also that a receiver could not adopt if at the time of adoption 
the assets of the estate were insufficient to satisfy receivership obligations. 

64 Odell v. Bedford Co., 224 Fed. 996 (E. D. N. Y. 1915) ; Texas Co. v. Inter- 
national & G. N. Ry., 250 Fed. 742 (C. C. A. 5th, 1918). 

85 Odell v. H. Batterman Co., 223 Fed. 292 (C. C. A. 2d, 1915); Vincent v. 
National Drug Stores, 3 F.(2d) 504 (E. D. Pa. 1925). And see note 40, supra. 

66 Johnson v. Lehigh Vailey Traction Co., 130 Fed. 932 (E. D. Pa. 1904). 
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It is surprising that the authorities do not state clearly the 
consequences of adoption and cases are relatively few which di- 
rectly determine this matter. Adoption does not amount to nova- 
tion since the essential elements of a new contract are quite 
commonly absent. Frequently the solvent party does not intend 
to contract with the receiver; and assent of the solvent party is 
unnecessary, since he must perform if the receiver adopts and 
there has been no material breach. Furthermore, some action 
by a receiver may be held to amount to adoption despite an in- 
tention to the contrary, as is later pointed out.* 

An explanation more satisfactory than that of novation is one 
based upon equitable considerations. Since a receiver may either 
perform or not perform and since the solvent party must perform 
(in the absence of a material breach) if the receiver adopts, 
fairness to the solvent party requires the receiver to continue to 
perform, or if he does not, that the assets in his control be subject 
to a preferred claim for the damages resulting from the non- 
performance.” 

If this explanation of the basis of a receiver’s liability be ac- 
cepted, the extent of his obligations on adoption should turn 


mainly on considerations of fairness to the solvent party. Ac- 
cordingly, if a contract calls for the performance of a single act 
or of a series of acts by the solvent party, and if that act or those 
acts are performed after adoption, the receiver is clearly obligated 
to make the full performance required of the insolvent under the 
contract.” Similarly, if a contract is divisible’ and the solvent 





87 See discussion at pp. 1135, 1136, infra. 

68 Of course, the solvent party may in fact break his contract and thereby sub- 
ject himself to full damages for the breach. Rejection by the receiver, however, 
entitles the solvent party only to a pro rata distribution of the receivership assets 
as a general creditor. 

69 It might be urged that fairness to the solvent party requires this result only 
if the solvent party actually relies to his detriment on the receiver’s adoption, but 
there appears to be no authority to support this distinction. 

70 Easton v. Houston & T. C. Ry., 38 Fed. 784 (C. C. E. D. Tex. 1889) ; Love- 
land & Hinyan Co. v. Waters, 192 Mich. 680, 159 N. W. 477 (1916); see Com- 
mercial Pub. Co. v. Beckwith, 167 N. Y. 329, 60 N. E. 642 (1901); cf. Great 
Northern Ry. v. Oakley, 135 Wash. 279, 237 Pac. 990 (1925). But cf. Sowers Mfg. 
Co. v. Keck, 33 F.(2d) s10 (C. C. A. 3d, 1929), which seems unsound. 

71 That is, if performance by the insolvent is, on a proper construction of the 
contract, set off against a portion of the solvent party’s performance so that when 
part of the performance called for under the contract has been rendered by the sol- 





1126 HARVARD LAW REVIEW 


party makes part performance, the receiver is clearly obligated 
at least to accept the same and make the corresponding counter- 
performance required by the contract.” Moreover, it is equally 
clear that a receiver should be obligated to accept all further per- 
formance by the solvent party required under a divisible contract 
and to make the corresponding counterperformance, and when a 
contract is not divisible but calls for a series of acts by the solvent 
party and some but not all of those acts have been performed after 
adoption, to accept, and in return to make, full performance.” 
There are numerous dicta on the consequences of the receiver’s 
adoption of alease. The statement usually made is that he becomes 
thereby the assignee of the term,* and that he becomes vested 
with the title to the leasehold estate and a privity of estate is 
created, by which he becomes liable on the covenant to pay rent.” 
These dicta seem sound only if restricted to the situation in which 
a statute vests in the receiver title to the insolvent’s assets.”* As 
a premise in reasoning, their value is somewhat doubtful. The 
position of a receiver who has adopted a lease differs from that 
of a voluntary assignee of a term. Such an assignee is bound 
only because of privity of estate and can by reassignment termi- 
nate his obligations.” But, whether or not a receiver upon adopt- 





vent party, an obligation for counterperformance with respect to that part im- 
mediately arises. 

72 Obviously, this would not be adequate in many situations. See p. 1133, 
infra. 

73 Howe v. Harding, 76 Tex. 17, 13 S. W. 41 (1890). See the language in Com- 
mercial Pub. Co. v. Beckwith, 167 N. Y. 329, 60 N. E. 642 (1901). But see General 
Elec. Co. v. Whitney, 74 Fed. 664 (C. C. A. 5th, 1896). And see the lease cases 
cited in note 78, infra, and the decrees referred to in note 79, infra. 

It has been said that if a receiver adopts a lease he is obligated to make all 
performance called for thereunder prior to his adoption. Andrews v. Beigel, 6 Ohio 
App. 427 (1915); Odell v. Bedford Co., 224 Fed. 996 (E. D. N. Y. 1915). 

74 See, e.g., Brown v. Toledo P. & W. R. R., 35 Fed. 444 (C. C. N. D. II. 
1888) ; Eastern v. Houston & T. C. Ry., 38 Fed. 784, 788 (C. C. E. D. Tex. 1889); 
Westinghouse Elec. & Mfg. Co. v. Brooklyn Rapid Transit Co., 6 F.(2d) 547, 549 
(C. C. A. 2d, 1925). 

75 See, e.g., United States Trust Co. v. Wabash Western Ry., 150 U. S. 287, 299- 
300 (1893); Pennsylvania Steel Co. v. New York City Ry., 198 Fed. 721, 729 
(C. C. A. 2d, 1912); DeWolf v. The Royal Trust Co., 173 Ill. 435, 437, 50 N. E. 
1049, 1050 (1898). 

76 Cf. Quincy, Mo. & Pac. R. R. v. Humphreys, 145 U. S. 82 (1892); Bell v. 
American Protective League, 163 Mass. 558, 562, 40 N. E. 857, 859 (1895). 

77 Donaldson v. Strong, 195 Mass. 429, 81 N. E. 267 (1907). See T. A. D. 
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ing a lease becomes assignee thereof, he cannot divest his obliga- 
tions by reassignment, and on adoption of a lease he is obligated 
to perform the duties of the insolvent thereunder for the balance 
of the term.” 

A lease or contract adopted by a receiver may require perform- 
ance beyond the date when it is desirable in the interest of the 
receivership estate to terminate the receivership and discharge 
the receiver. Clearly, however, the solvent party should be pro- 
tected. Consequently, if at the termination of the receivership the 
assets of the insolvent are returned to it or are sold as an entirety, 
the courts, as a condition of such return or sale, should and com- 
monly do impose upon the insolvent or the purchaser, as the case 
may be, the obligations of contracts and leases which the receiver 
has adopted but has not yet fully performed.” If the estate is 
not sold as an entirety and if it is impractical to impose such 
obligations upon any purchaser, then, at least when the time for 





Jones Co. v. Winchester Repeating Arms Co., 61 F.(2d) 774, 775 (C. C. A. 2d, 
1932); Bell v: American Protective League, 163 Mass. 558, 561, 40 N. E. 857, 858 
(1895); 2 TrrFFANY, REAL PROPERTY § 407. 

78 Jacob v. Roussel, 156 La. 171, 100 So. 295 (1924); Andrews v. Beigel, 
6 Ohio App. 427 (1915) ; cf. DeWolf v. The Royal Trust Co., 173 Ill. 435, 50 N. E. 
1049 (1898). That this is so is implicit in decrees of which those cited in note 79, 
infra, are examples. 

79 See The Chase National Bank of the City of New York v. The Fisk Rubber 
Co., Consolidated Cause, In Equity No. 3372, D. C. Mass., Final Decree of Fore- 
closure and Sale entered Feb. 11, 1933, Art. XV: “The purchaser . . . is hereby 
required . . . (2) to assume and discharge . . . all contracts, leases and agreements 
heretofore or hereafter entered into, made, assumed or adopted by the Primary and 
Ancillary Receivers in the discharge of their duties as such receivers.” And see The 
New York Trust Co. v. Central Vermont Ry., Consolidated Cause, In Equity No. 
104, D. C. Vt., Final Decree of Foreclosure and Sale, entered May 13, 1929, Art. 
XIII, cl. 3; Guaranty Trust Co. of N. Y. v. Chicago, M. & St. P. Ry., Consolidated 
Cause, In Equity No. 4931, N. D. IIl., Final Decree of Foreclosure and Sale, en- 
tered April 26, 1926, Art. XIII, cl. 2; Manufacturers and Merchants Mutual Ins. 
Co. of N. H. v. Worcester Consolidated Street Ry., Consolidated Cause, In Equity 
No. 3367, D. C. Mass., Decree of Foreclosure and Sale, entered March 1, 1932, 
Art. V, cl. 2; The Archibald McNeil & Sons Co. v. Bay State Street Ry., Consoli- 
dated Cause, In Equity No. 834, D. C. Mass., Decree of Foreclosure and Sale, 
entered March 11, 1919, Art. XI. 

In the absence of such a provision the purchaser is not bound. Cf. Davis v. 
Duncan, 19 Fed. 477 (C. C. S. D. Miss. 1884) ; Gray v. Grand Trunk Western Ry., 
156 Fed. 736 (C. C. A. 7th, 1907) ; International-G. N. R. R. v. Adkins, 18 F.(2d) 
481 (C. C. A. sth, 1927) ; Archambeau v. New York & N. E. R. R., 170 Mass. 272, 
49 N. E. 435 (1898) ; Tobin v. Central Vermont Ry., 185 Mass. 337, 70 N. E. 431 
(1904). 
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performance by the receiver arrives, there will be a material 
breach and the resultant cause of action should be enforceable 
against the receivership assets as a preferred claim. 


III 


We have so far considered mainly the rejection or adoption of 
contracts or leases upon or shortly after the appointment of the 
receiver and before he has accepted any performance thereunder. 
Ordinarily, a receiver cannot determine at the outset whether or 
not it is to the advantage of the estate to adopt or reject contracts 
and leases, and the cases often make the broad statement that a 
receiver has a reasonable time within which to make his election.*° 
Clearly, however, no such period exists with respect to any con- 
tract or lease which cannot be adopted without the consent of the 
solvent party, unless the solvent party permits such adoption, 
nor with respect to any contract or lease in the performance of 
which there has been a material breach or default giving rise 
to an excuse for non-performance or right of entry, as the case 
may be, unless the solvent party elects to go forward.** But 
usually there are contracts or leases of the insolvent which can 
be adopted without the consent of the solvent party or under 
which the solvent party has elected to continue, despite the ex- 
istence of a breach or default prior to the receivership justify- 
ing his refusal. In such instances the receiver does have a 
reasonable time within which to adopt or reject. The period al- 
lowed will herein be called the “ trial period ”. 

For convenience of administration the trial period is frequently 
fixed (commonly at three or six months) by the order appointing a 
receiver, or some subsequent order,** and this is often extended 





80 See note 1, supra. 

81 See discussion at pp. 1123, 1124, supra. 

82 Commonwealth Roofing Co. v. North American Trust Co., 135 Fed. 984 
(C. C. A. rst, 1905) ; Peabody Coal Co. v. Nixon, 226 Fed. 20 (C. C. A. 8th, 1915); 
Landon v. Public Utilities Comm. of Kansas, 245 Fed. 950 (D. Kan. 1917). 

Frequently such order also provides that no action by the receiver within said 
period shall amount to an adoption in the absence of the filing in the court of a 
written notice of his adoption. An order in the Landon case provided further that 
no adoption during that time should be effective unless approved by the court. Cf. 
Birmingham Trust & Savings Co. v. Atlanta, B. & A. Ry., 271 Fed. 731 (N. D. Ga. 


1921). 
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from time to time.** Fixing the period by court order is desirable 
because of the uncertainty involved in determining what is a “ rea- 
sonable time ’’, and it has been held to be proper.** The time so 
fixed by the court may in fact prove to be unreasonably long as 
applied to certain contracts and leases. If the solvent party so 
considers it, as applied to his contract or lease, he will be given an 
opportunity to be heard,*° either before or after the entry of the 
order, and the court should modify its order with respect to such 
contract or lease if the time fixed is found to be unreasonable as 
so applied. Even if he does not object before the expiration of 
what would in fact be a reasonable time with reference to his 
contract or lease, the solvent party may be permitted thereafter 
to show that the time fixed by the court was unreasonable as ap- 
plied to him, that a reasonable time has elapsed,** and that the 
receiver has, therefore, adopted. The receiver, however, should 
not be held to Have adopted in such a case. It does not seem 
unfair to require the solvent party to show, prior to the expiration 
of what would in fact be a reasonable time with respect to his 
contract or lease, that the order of the court, though reasonable 
generally, is not soas to him. Any other result would deprive the 
receiver of much of the benefit of the trial period, for it would im- 
pose upon him the burden of determining at the outset a reason- 
able time with reference to each contract and lease of the in- 
solvent. The assets of the estate would thereby be subjected to 
a preferred claim. 

Although there are few authorities on the point, if a material 
breach of contract or a default under a lease results from the 
failure of the receiver during the trial period to perform the ob- 
ligations of the insolvent, whether or not accompanied by a formal 
statement of rejection, the solvent party would seem to be excused 
from performing under the contract *’ and may exercise his right 





83 Cf. American Brake Shoe & Foundry Co. v. New York Rys., 278 Fed. 842 
(S. D. N. Y. 1922), wherein the court held that notice of such extension need not 
be given the solvent party. 84 See the cases in note 82, supra. 

85 Birmingham Trust & Savings Co. v. Atlanta, B. & A. Ry., 271 Fed. 731 
(N. D. Ga. 1921) ; Menke v. Willcox, 275 Fed. 57, 59 (S. D. N. Y. 1921). 

86 Cf. Birmingham Trust & Savings Co. v. Atlanta, B. & A. Ry., 271 Fed. 731 
(N. D. Ga. 1921) ; General Finance Corp. v. New York State Rys., 54 F.(2d) 1008 
(C. C. A. 2d, 1932). 

87 See Chapman v. First Nat. Bank, 37 F.(2d) 105, 110 (W. D. Wash. 1929). 
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of entry, if any, under the lease.** The court cannot properly 
require the solvent party to perform, as such requirement would 
amount to the imposition of a new contract or lease.*® If the 
solvent party under these circumstances refuses performance, he 
should have a provable claim against the insolvent similar to the 
claim which he would have had if the receiver had rejected at the 
outset.°° 

Commonly, however, the receiver during the trial period accepts 
or demands performance from the solvent party or does acts which, 
if done by the insolvent, would be equivalent to performance. 
Unless there has been a breach prior to receivership which excuses 
continued performance or unless the contract is one which cannot 
be adopted without the solvent party’s consent, he cannot properly 
refuse to accept or render performance in accordance with the 
terms of the contract." Furthermore, such acceptance, demand 
or performance by a receiver during the trial periéd, without more, 
does not amount to an adoption and the receiver will not be ob- 
ligated to continue performance.” The contract is not his and 
the courts do not feel that fairness requires saddling the receiver- 


ship estate, as a result of such conduct, with the consequences 
which follow adoption. 

Fairness to the solvent party normally requires, however, that 
he be compensated if the receiver has accepted performance dur- 





88 Pennsylvania Steel Co. v. New York City Ry., 225 Fed. 734 (C. C. A. 2d, 
1915) ; cf. Westinghouse Elec. & Mfg. Co. v. Brooklyn Rapid Transit Co., 6 F.(2d) 
547 (C. C. A. 2d, 1925). 

89 See the language in Chapman v. First Nat. Bank, 37 F.(2d) 105, 109-10 
(W. D. Wash. 1929). 

90 Wabash, St. L. & P. Ry. v. Central Trust Co., 22 Fed. 269 (C. C. E. D. Mo. 
1884); Chapman v. First Nat. Bank, 37 F.(2d) 105 (W. D. Wash. 1929); see 
Whightsel v. Felton, 95 Fed. 923 (C. C. S. D. Ohio 1899). When a receiver’s re- 
jection results in or is followed by a material breach the question arises as to the 
time as of which the damages are to be measured. Compare Minneapolis Iron 
Store Co. v. E. G. Staude Mfg. Co., 153 Minn. 107, 189 N. W. 596 (1922) ; Samuels 
v. E. F. Drew & Co., 292 Fed. 734 (C. C. A. 2d, 1923); Note (1931) 31 Cor. L. 
REV. 297, 301, n.24. 

91 The solvent party should not be required to extend credit to the receiver 
during the trial period, Pardee v. Kanady, too N. Y. 121, 2 N. E. 885 (1885) 
(assignment for benefit of creditors), since, in the event of rejection, he may not 
receive the full performance required by the insolvent under the contract. See 
discussion at p. 1131, infra. 

92 This is implicit in the cases holding that the receiver is entitled to a reason- 
able time within which to adopt or reject. See note 1, supra. 
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ing the trial period but does not ultimately adopt and that the 
claim of the solvent party for such compensation be given priority 
and be placed on a parity with expenses of administration.** 

In this connection, it is important to consider separately what 
we may call ordinary contracts and leases and leases of railroad 
divisions and systems. Where a receiver during the trial period 
accepts benefits under an ordinary contract and later rejects, the 
problem arises as to the extent of his obligation to the solvent 
party; for example, whether, under a divisible contract, he is ob- 
ligated to make the counterperformance called for thereunder, 
even though that may exceed the value of the performance he has 
received, or whether the measure of his obligation is only the fair 
value of what he has received. So also when a receiver during the 
trial period occupies ** premises leased to the insolvent, whether, 
in the event of ultimate rejection, he is obligated to pay the rent 
reserved even though it may be excessive, or only the fair rental 
value of the premises. Usually the cases involving or discussing 
the problem contain language to the effect that only the fair value 
of what has been received in the case of a contract,” or the fair 





93 In Oscar Heineman Corp. v. Nat Levy & Co., 6 F.(2d) 970, 975 (C. C. A. 2d, 
1925), the court said: “ It would be the rankest injustice to hold that the receiver 
could enjoy the benefit of the lease for a period, and then, by rejecting it, escape 
any liability to the lessor for the benefits which had accrued thereunder. . . . We 
are convinced, both upon principle and authority, that where a chancery receiver 
goes into possession of premises without adopting the lease, for the time being 
excluding therefrom the lessor and the lessee, the lessor has an equitable claim to be 
compensated out of the funds in the receiver’s hands for the use and occupation of 
the premises. This claim the court in the exercise of its equity powers will protect, 
and direct to be paid along with the other expenses of administration.” See also 
Universal Rim Co. v. Scott, 21 F.(2d) 346, 350 (N. D. Ohio 1922). 

But cf. In re Manhattan Piggly-Wiggly Corp., 296 Fed. 944 (S. D. N. Y. 1923) 
(bankruptcy), wherein it was held that the receiver need pay neither rent nor other 
compensation for occupancy during the trial period. The decision seems unsound 
and was so regarded in Oscar Heineman Corp. v. Nat Levy & Co., supra. 

%4 It has been held that the receivership estate may be benefited even in the 
absence of actual occupation. Dayton Hydraulic Co. v. Felsenthall, 116 Fed. 961 
(C. C. A. 6th, 1902). 

%5 City and County of Denver v. Stenger, 295 Fed. 809 (C. C. A. 8th, 1924); 
Universal Rim Co. v. Scott, 21 F.(2d) 346 (N. D. Ohio 1922). But cf. Sunflower 
Oil Co. v. Wilson, 142 U. S. 313, 322 (1892). 

No case has been found in this connection which involved a contract requiring 
of the insolvent some other performance than the payment of money. In such a 
situation it seems that, in fairness to the solvent party, a court would order the 
receiver to make counterperformance as required by the contract, as compensation 
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rental value of the premises in the case of a lease,** need be paid :* 
as an expense of administration. The view that a claim for an 
amount in excess of the fair value should not be preferred is some- 
times justified on the theory that when the receiver rejects, his 
rejection relates back to the commencement of the receivership, 
and that therefore the benefits received have not been received 
under the contract or lease but should be paid for on a quasi- 
contractual basis.°* It would seem more logical, however, to admit 
that the benefits received are received under the contract or 
lease,** and that the solvent party is entitled as against the insol- 
vent to the contract price or rent reserved, even though in excess 
of the value of the performance; but that insofar as the solvent 
party seeks payment as an expense of the receivership, fairness, 
which is the basis of his claim to such priority, requires its allow- 





for the benefit received during the trial period, unless such counterperformance 
bears no reasonable relation to the fair value of the benefits furnished by the solvent 
party. Compare note 96, infra. 

96 Kneeland v. American Loan & Trust Co., 136 U. S. 89 (1890); In re Sher- 
woods, Inc., 210 Fed. 754, 757 (C. C. A. 2d, 1913) (bankruptcy) ; Fleming v. Noble, 
250 Fed. 733, 735 (C. C. A. 1st, 1918) ; Im re Crawford Plummer Co., 253 Fed. 76 
(D. Mass. 1918) (bankruptcy); Gardner v. Gleason, 259 Fed. 755 (C. C. A. 1st, 
1919) (bankruptcy) ; Oscar Heineman Corp. v. Nat Levy & Co., 6 F.(2d) 970, 974 
(C. C. A. 2d, 1925); In re Mile. Lemaud, Inc., 13 F.(2d) 208 (D. Mass. 1926) 
(bankruptcy) ; Jn re Millard’s, Inc., 41 F.(2d) 498 (C. C. A. 7th, 1930) (bank- 
ruptcy) ; Fisher v. Columbia Nat. Bank, 54 Ind. App. 558, 103 N. E. 119 (1913); 
Bell v. American Protective League, 163 Mass. 558, 40 N. E. 857 (1895) ; Stoepel v. 
Union Trust Co., 121 Mich. 281, 80 N. W. 13 (1899). Contra: Citizens Savings 
& Trust Co. v. Rogers, 162 Wis. 216, 155 N. W. 155 (1916); cf. Sunflower Oil 
Co. v. Wilson, 142 U. S. 313, 332 (1892). 

In most of these cases the rent reserved was found to be a fair rental value. See, 
e.g., Fleming v. Noble, supra. And it is said that in the absence of evidence showing 
the ren. stipulated in the lease itself to be unreasonable, it will be accepted as the 
reasonable value of the use and occupation of the premises during the period of the 
receiver’s occupancy, Oscar Heineman Corp. v. Nat Levy & Co., supra, and that 
there is a presumption in favor of the stipulated rental, which will ordinarily be 
allowed. In re Crawford Plummer Co., supra. But the rent reserved is not neces- 
sarily conclusive. Gardiner v. Gleason, supra. The fact that the receiver has dur- 
ing part of the trial period paid the reserved rent may be considered as indicating 
his estimate of the fair rental value of the premises. Fisher v. Columbia National 
Bank, supra. 

®7 Compare the language in Butterworth v. Degnon Contracting Co., 214 Fed. 
772, 773 (C.C. A. 2d, 1914). 

98 Cf. Kuebler v. Haines, 229 Pa. 274, 78 Atl. 141 (1910) ; Parsons v. Sovereign 
Bank of Canada, 107 L. T. (N.s.) 572 (1912); Butterworth v. Degnon Construc- 
tion Co., 208 Fed. 381 (S. D. N. Y. 1913), rev’d, 214 Fed. 772 (C. C. A. 2d, 1914). 
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ance only to the extent of the fair value of the performance to the 
receivership estate.” 

Where a receiver has accepted benefits under a contract which 
he later rejects and the counterperformance called for thereunder 
is based on the assumption of performance by the insolvent for an 
appreciably longer period than the receiver in fact performed, an 
argument of considerable merit can be made to the effect that the 
solvent party should be allowed priority to the full extent of the 
fair value of the performance rendered, even though it may be 
greater than the value of the counterperformance called for under 
the insolvent’s contract. There is at least one holding to this 
effect.°° While it might be contended that this result gives to the 
solvent party more than he bargained for, this seems unsound, 
for it ignores the fact that the solvent party cannot properly 
refuse performance (so long as he receives the counterperform- 
ance stipulated in the contract) and the fact that he has really 
bargained for a counterperformance to continue over a longer 
period of time. 

If the receiver performs for a time under a contract, and then 
rejects, he should receive as compensation the fair value of his 
performance,’™ provided that it does not exceed the value of the 
counterperformance called for from the solvent party under the 
contract. It would be unfair to require that the counterperform- 
ance of the solvent party exceed the value of the counterperform- 
ance fixed by the contract, since the solvent party cannot properly 
refuse to accept performance by the receiver. 

When a receiver rejects a contract under which he has per- 
formed for a time and thereafter sues the solvent party for com- 
pensation for such performance, the solvent party may seek to 
set-off his claim against the insolvent resulting from the rejection. 
In Butterworth v. Degnon Contracting Co.,'° the lower court per- 





99 But where the receiver retains control of the premises after a demand by the 
lessor for its return it would seem that the lessor should be entitled to payment of 
the rent reserved. Dayton Hydraulic Co. v. Felsenthall, 116 Fed. 961 (C. C. A. 6th, 
1902) ; Matthews v. Butte Machinery Co., 286 Fed. 801, 805 (C. C. A. oth, 1923). 
Compare the cases cited in note 108, infra. 

100 Odell v. Bedford Co., 224 Fed. 996 (E. D. N. Y. 1915); cf. Andrews v. 
Beigle, 6 Ohio App. 427 (1915). 

101 Butterworth v. Degnon Contracting Co., 214 Fed. 772 (C. C. A. 2d, 1914). 

102 214 Fed. 772 (C. C. A. 2d, 1914) ; Republic Supply Co. of Calif. v. Richfield 
Oil Co., 59 F.(2d) 35 (C. C. A. oth, 1931), accord. 
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mitted such set-off,’°* but the upper court reversed the decision. 
Inasmuch as the receiver’s performance in this situation is clearly 
under the contract of the insolvent, the decision of the lower court 
seems to be the sounder. Set-off under similar circumstances has 
been allowed in other cases.’ 

Leases of railroad divisions and systems present a factual situa- 
tion which justifies a different result. When a railroad leases its 
lines, it is not normally in a position to resume at a moment’s 
notice the performance of its obligations to the public as a com- 
mon carrier.*°° Ifa receiver of the assets of the lessee is appointed, 
the lessor’s duty to operate can only be performed by such re- 
ceiver, at least until the lessor is able to operate its lines. It may 
be and commonly is fully as advantageous to the lessor as to those 
interested in the estate of the lessee to have the lessee’s receiver 
operate. If, then, the lessor acquiesces in the receiver’s operation, 
the receiver becomes obligated, during the trial period and 
while operating the leased lines, to pay the net income arising 
from their operation,’ at least when the net income is not in ex- 
cess of the rent reserved. If there is no net income there is no 


obligation upon the receiver to compensate the lessor. The theory 
underlying this result is not that the net income represents the fair 
rental value of the leased system, but that the lessor is as much 
interested in the receiver’s operation as is the lessee’s estate. Ac- 





193 Butterworth v. Degnon Construction Co., 208 Fed. 381 (S. D. N. Y. 1913). 

104 Kuebler v. Haines, 229 Pa. 274, 78 Atl. 141 (1910); Parsons v. Sovereign 
Bank of Canada, 107 L. T. (N.s.) 572 (1912). 

105 The obligations of a common carrier to operate its lines continue notwith- 
standing a lease of such lines, unless relieved of such obligations by the state. Chi- 
cago & N. W. Ry. v. Crane, 113 U. S. 424 (1885). 

106 United States Trust Co. v. Wabash, Western Ry., 150 U. S. 287 (1893); 
Central Trust Co. v. Wabash, St. L. & P. Ry., 23 Fed. 863 (C. C. E. D. Mo. 1885); 
Pennsylvania Steel Co. v. New York City Ry., 198 Fed. 721 (C. C. A. 2d, 1912); 
Pennsylvania Steel Co. v. New York City Ry., 216 Fed. 458 (C. C. A. 2d, 1914); 
American Brake Shoe & Foundry Co. v. New York Rys., 282 Fed. 523 (C. C. A. 
2d, 1922); Westinghouse Elec. Mfg. Co. v. Brooklyn Rapid Transit Co., 6 F.(2d) 
547 (C. C. A. 2d, 1925); cf. Miltenberger v. Logansport Ry., 106 U. S. 286, 312, 
313 (1882) (fair rental value). The rule stated in the text is usually qualified by 
the statement in these cases that it applies only in the absence of special equities. 
No case has been found where the net income exceeded the rent reserved. 

Where the receiver has paid more than the net revenues he is not entitled to 
recover back the amount by which his payments exceed the net revenues. Pennsyl- 
vania Steel Co. v. New York City Ry., 225 Fed. 734 (C. C. A. 2d, 1915). 
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cordingly, if the lessor is a party plaintiff to the receiverhip pro- 
ceedings, it may even be charged with any deficit resulting from 
the operation of the leased lines.*°’ However, when the lessor 
railroad becomes able to operate the leased premises and demands 
their return, it probably becomes entitled to payment of the rent 
reserved, at least unless excessive, until it is permitted to retake 
control.’°® No irelication has been discovered of any extension of 
the rule of these railroad cases to other situations, but there seems 
to be no reason why it could not appropriately be applied to other 
public service corporations. 


IV 


If, after the expiration of the trial period, a receiver does not 
perform the obligations of the insolvent under a contract or lease 
and does not demand or accept performance thereunder, his 
inaction will be held to amount to a rejection. No affirmative 
manifestation of intention to reject is necessary.°° The receiver 
not having indicated an intention to continue, the solvent party 
is, in the case of a contract, excused from further performance. 
Thereupon the solvent party will have the same rights he would 
have had if the contract or lease had been rejected at the outset.**° 

When, however, after the expiration of the trial period a re- 
ceiver either performs the obligations of the insolvent under a 
contract or lease or accepts or demands performance under a con- 





107 Mercantile Trust Co. v. Farmers’ Loan & Trust Co., 81 Fed. 254 (C. C. A. 
8th, 1897); Pennsylvania Steel Co. v. New York City Ry., 198 Fed. 721, 730-34 
(C. C. A. 2d, 1912). 

108 Farmers’ Loan & Trust Co. v. Northern Pac. R. R., 58 Fed. 257 (C. C. E. D. 
Wis. 1893) ; see United States Trust Co. v. Wabash Western Ry., 150 U. S. 287 
(1893). But cf. American Brake Shoe & Foundry Co. v. New York Rys., 282 Fed. 
523 (C. C. A. 2d, 1922). 

109 General Elec. Co. v. Whitney, 74 Fed. 664 (C. C. A. 5th, 1896); Kansas 
City Southern Ry. v. Lusk, 224 Fed. 704 (C. C. A. 8th, 1915) ; Peabody Coal Co. 
v. Nixon, 226 Fed. 20 (C. C. A. 8th, 1915) ; Landon v. Public Utilities Comm. of 
Kansas, 245 Fed. 950 (D. Kan. 1917) ; Menke v. Willcox, 275 Fed. 57 (S. D. N. Y. 
1921) ; Samuels v. E. F. Drew & Co., 292 Fed. 734 (C. C. A. 2d, 1923). 

110 Chicago Fire Place Co. v. Tait, 58 Ill. App. 293 (1895); Bolles v. Crescent 
Drug & Chemical Co., 53 N. J. Eq. 614, 32 Atl. 1061 (1895) ; Kuebler v. Haines, 229 
Pa. 274, 78 Atl. 141 (1910); see Butterworth v. Degnon Contracting Co., 214 Fed. 
772 (C. C. A. 2d, 1914) ; Parsons v. Sovereign Bank of Canada, 107 L. T. (N.s.) 572 
(1912). But see Note (1931) 31 Cor. L. REv. 297. 





1136 HARVARD LAW REVIEW 


tract or, in the case of a lease, retains possession of the land or 
excludes the lessor, the receiver will, in fairness to the solvent 
party, be held to have adopted the contract or lease regardless of 
his actual intention, unless his action is taken pursuant to a special 
arrangement with the solvent party."* The same consequence 
follows such adoption as though the receiver had adopted the con- 
tract or lease at the outset. . 

We have seen that the receivership court commonly fixes the 
time within which a receiver may adopt or reject contracts and 
leases of the insolvent, and that this time is frequently extended. 
In many instances where a receiver is authorized to carry on 
the business of an insolvent, the time for adoption or rejection is 
extended up to or beyond the time of a sale of the assets and 
business. If the assets are sold as an entirety it is frequently pro- 
vided in the order of sale that the purchaser may, within a cer- 
tain period, adopt or reject contracts and leases not previously 
adopted by the receiver.* If the purchaser later rejects a con- 
tract or lease, the solvent party should have an opportunity to 
prove his claim in the receivership proceedings and final distribu- 


tion ought to be postponed until-this can be done, or until some 
provision is made for the protection of the solvent party. If the 
purchaser later adopts, he is obligated to perform and the court 
commonly retains a lien on the assets sold as security for such 
performance.**® 


Ellsworth E. Clark. 
Henry E. Foley. 
Oscar M. Shaw. 


Boston, MASSACHUSETTS. 





111 Easton v. Houston & T. C. Ry., 38 Fed. 784 (C. C. E. D. Tex. 1889) ; DeWolf 
v. The Royal Trust Co., 173 Ill. 435, 50 N. E. 1049 (1898) ; see Detroit & T. S. L. 
R. R. v. Detroit T. & I. R. R., 290 Fed. 549 (E. D. Mich. 1923), rev’d on other 
grounds, 6 F.(2d) 845 (C. C. A. 6th, 1925). 

112 See, e.g., Guaranty Trust Co. of N. Y. v. Chicago, M. & St. P. Ry., Con- 
solidated Cause, In Equity No. 4931, D. C. N. D. Ill, Final Decree of Foreclosure 
and Sale, entered April 26, 1926, Art. XXIII. 

That such provision is proper see Guaranty Trust Co. v. Metropolitan Street 
Ry., 177 Fed. 925 (C. C. A. 2d, 1919). 

113 See, e.g., decrees cited in note 112, supra. 
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HARVARD LAW REVIEW 


DEVELOPMENTS IN THE LAW 
EVIDENCE — 1932 


An examination of the many recent cases dealing with the law of 
evidence leaves an impression of a wastefulness of judicial effort. Con- 
fusion in the treatment of some evidence problems is frequently dis- 
cernible. The constant reconsideration of rules which ought to be easily 
administered is tending toward a complication which seems to invite 
error. It was said a decade ago: “ The best proof of progress in this 
branch of the law would be its virtual disappearance from our appellate 
courts.” + Progress, thus defined, is not to be found. Yet some develop- 
ments are worthy of comment. 


PRESUMPTIONS AND BURDEN OF PROOF 


Few recent cases serve to clarify the obscure judicial treatment of 
the nature and operation of presumptions. But many decisions take 
for granted their existence, recognize their utility in expediting the 
progress of trials, and yet fail for the most part to analyze their founda- 


tions or their proper functions. Problems of interpretation and con- 
stitutionality of statutory presumptions have given rise to increasing 
litigation. 


1. Operation of Rebuttable Presumptions 


Application. The rebuttable presumption of death from the proof of 
seven years’ unexplained absence has been universally accepted as a 
logical and convenient rule of evidence.? But the recent South Dakota 
decision of McLean v. Grand Lodge * expressly refuses to give the infer- 
ence of death any mandatory effect. Although the plaintiff, as bene- 
ficiary of a life insurance policy, showed that her husband had been 
missing for sixteen years and that no trace of him had been found even 
after a nation-wide search, the court reversed a judgment for the plaintiff 
which had been based solely on the presumption of death as a matter 
of law. The dissent argued convincingly, from reason and authority, 





1 See Chafee, Progress of the Law, 1919-1921, Evidence (1922) 35 Harv. L. 
REv. 302. 

’ 2 See 5 Wicmore, Eviwence (2d ed. 1923) § 2531; Note (1932) 17 Corn. L. Q. 
274. Of course, the party claiming the benefit of this rule has the burden of 
proving by a preponderance of the evidence the basic facts necessary to create 
the presumption. Equitable Life Assur. Soc. v. Sieg, 53 F.(2d) 318 (C. C. A. 6th,: 
1931); cf. Norfolk & W. Ry. v. Eley, 157 Va. 568, 162 S. E. 3 (1932). 

3 238 N. W. 126 (S. D. 1931), (1933) 6 So. Carr. L. Rev. 163. 
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that the legal conclusion of death had been properly reached by the trial 
court. 

It has been generally held that this presumption operates to fix the 
fact and not the time of death, so that the latter must be proved inde- 
pendently. This is frequently accomplished by evidence of some specific 
peril encountered by the absentee.* In United States v. O’Brien,® 
suicide notes sent by an insured to his family were held adequate to 
establish that the time of death was within fifty days after the dis- 
appearance. And in State Life Ins. Co. v. Sullivan,® evidence of an 
absentee’s insanity and suicidal inclination was deemed sufficient to 
justify the jury’s conclusion that death had occurred soon after the 
departure. In situations where there is no such evidence, a few courts 
have recently adopted the minority view that a presumption of continu- 
ing life should fix the death on the last day of the seven-year period.” 
Thus, in Gantt v. American Nat. Ins. Co.,° it was held that an action 
by a beneficiary, commenced soon after the seven years had elapsed, 
satisfied a condition in the policy which required that suit be brought 
within one year from the date of the death of the insured. This means, 
of course, that a failure to pay premiums throughout the period causes 
the policy to lapse.® However, when a Statute of Limitations is in- 
volved, rather than an express condition in the policy such as that in the 
Gantt case, and when the presumption relates only to the fact of death, 
American Nat. Ins. Co. v. Hicks *° held that the trial court may find that 
the death occurred before the policy lapsed, although premiums had been 
paid for only a year after the disappearance, and yet that the bene- 
ficiary’s cause of action did not accrue until the seven-year period 
had expired.” 

Two courts have recently taken opposite views on the question 
whether presumptions and rules regulating the burden of proof are 





4 Davie v. Briggs, 97 U. S. 628 (1878); Fidelity Mutual Life Ass’n v. Mettler, 
185 U. S. 308 (1902); Sovereign Camp of Woodmen of the World v. Robinson, 
187 S. W. 215 (Tex. Civ. App. 1916). 

Proof of the order of death when two or more persons have perished in a 
common disaster has been frequently established by the same type of evidence. 
This problem has been treated recently in Schaefer v. Holmes, 277 Mass. 468, 
178 N. E. 613 (1931); Matter of Hayward, 143 Misc. 401, 256 N. Y. Supp. 607 
(1932). See Wislizenus, Survival in Death by Common Disaster (1921) 6 St. 
Louis L. Rev. 1. 

5 st F.(2d) 37 (C. C. A. 4th, 1931). For the point dealing with the ad- 
missibility of the suicide notes, see note 155, infra. 

6 58 F.(2d) 741 (C. C. A. oth, 1932). 

7 See Note (1916) 3 VA. L. Rev. 451; (1931) 25 Itt. L. REv. 710. 

8 173 Ga. 323, 160 S. E. 345 (1931). Accord: Falk v. Empire State Degree 
of Honor, 143 Misc. 486, 256 N. Y. Supp. 794 (1932) (complaint dismissed be- 
cause action not commenced within the policy limit of nine months). 

® United States v. Robertson, 44 F.(2d) 317 (C. C. A. oth, 1930). 

10 35 S. W.(2d) 128, 75 A. L. R. 623 (Tex. Comm. App. 1931), (1931) 45 
Harv. L. REv. 192. 

11 See Note (1929) 61 A. L. R. 686; (1928) 12 Minn. L. Rev. 662. 
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substantive or procedural. In Precourt v. Driscoll,’? where the plaintiff 
sued in New Hampshire on a cause of action arising from an accident in 
Vermont, the court departed from the general rule by holding that the 
burden of proving contributory negligence was a matter of substance and 
hence governed by the Vermont law.’* But the Ohio case of Davis 
Cabs v. Evans ** held that it was error to apply a statute of the locus 
which made speeding prima facie evidence of negligence, instead of a 
statute of the forum which made speeding negligence per se.1° The usual 
rule that the lex loci governs substance and the Jex fori determines pro- 
cedure ** requires the forum to determine the nature and effect of each 
presumption before deciding whether its operation is substantive or 
procedural. Generally, however, courts are averse to differentiating pre- 
sumptions on this basis, and find it more practicable to treat all rules 
of evidence as procedural. 

Evidence Necessary to Dispel. The problem remains unsettled as to 
what evidence is requisite to dissipate the mandatory effect of a pre- 
sumption and to reduce its persuasive force to whatever relevant infer- 
ence may lie inherent in its foundation facts. It has been argued that 
the solution should depend upon a classification of presumptions in 
accordance with their respective reasons for existence.’ Thus, it would 
take more evidence to dispel those founded in social policy than those 
existing by reason of mere balance of probability or even those based 
upon procedural convenience. But the courts continue to disregard the 
apparent merit of such a classification, and still disagree as to whether 





12 85 N. H. 280, 157 Atl. 525 (1931), 78 A. L. R. 874 (1932), (1932) 16 
Miny. L. Rev. 586, (1932) 80 U. oF Pa. L. Rev. grt. 

18 The United States Supreme Court has held that in a suit in Vermont under 
the Federal Employers’ Liability Act the burden of proving contributory negligence 
is not a mere matter of state procedure, but is controlled by the federal statute 
with which the Vermont court must conform. Central Vermont Ry. v. White, 
238 U. S. 507 (1915), Note (1915) 29 Harv. L. Rev. gs. 

‘ 14 42 Ohio App. 493, 182 N. E. 327 (1932), disapproved in (1932) 42 YALE 
. J. 286. 

15 A “ prima facie” railroad statute of Arkansas has been held to be a rule 
of substantive law and hence operative in an action brought in Missouri on an 
Arkansas collision. Ramey v. Missouri Pac. R. R., 323 Mo. 662, 21 S. W.(2d) 
873 (1929), certiorari denied, 280 U. S. 614 (1930). 

16 It has been argued that any presumption which operates to give a specified 
legal consequence to a certain set of facts is substantive and should be governed 
by the lex loci. See Cook, “ Substance” and “ Procedure” in the Conflict of Laws 
(1933) 42 YALE L. J. 333, 353-56; but see Note (1930) 43 Harv. L. Rev. 1134. 
Although this result may be desirable, it seems doubtful whether such presump- 
tions should be deemed substantive or whether the sound approach would be to 
apply the law of the locus despite the fact that they are in truth procedural. 

17 See Bohlen, The Effect of Rebuttable Presumptions of Law Upon the Burden 
of Proof (1920) 68 U. or Pa. L. Rev. 307; Morgan, Some Observations Concern- 
ing Presumptions (1931) 44 Harv. L. Rev. 906; cf. Chafee, supra note 1, at 310-17; 
McCormick, Charges on Presumptions and Burden of Proof (1927) 5 N. C. L. REv. 
291. 
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presumptions should operate as administrative devices with which the 
jury has no concern, or as substitutes for proof which help to persuade 
the trier of fact. 

The former of these two attitudes is illustrated by Alpine Forwarding 
Co. v. Pennsylvania R. R.® The bailor of a barge raised the presump- 
tion of his bailee’s fault by showing that the barge was returned in a 
damaged condition. The defendant’s attempt to prove due care con- 
sisted in vague and inconclusive testimony. The Circuit Court of 
Appeals for the Second Circuit, considering this an inadequate satisfac- 
tion of the defendant’s burden, held that it was error not to have 
directed a verdict for the plaintiff; but since the jury had rendered the 
same verdict the error was not prejudicial. In the opinion, Judge 
Learned Hand takes the view that the evaluation of the evidence neces- 
sary to meet a presumption is entirely in the hands of the trial judge.*® 
Hence, if it be insufficient, there must be a directed verdict for the 
plaintiff; if sufficient, the presumption is destroyed and the defendant 
has succeeded in getting back to the jury; if positive and uncontradicted, 
a directed verdict for the defendant is warranted. This view is in 
apparent harmony with the Rhode Island decision of McIver v. 
Schwartz,?° which holds that a presumption similar to that in the Alpine 
case is dispelled by testimony which the court deems substantial even 
though the jury may disbelieve it. Three recent decisions have reached 
a like result in regard to the presumption that in personal injury actions 
the driver of an automobile was acting with the owner’s consent.** In 
each of these cases, the only evidence rebutting the presumption was 
uncontradicted testimony by the owner and the driver denying the con- 
sent, and it was held error nut to direct a verdict for the defendant.*? 





18 60 F.(2d) 734 (C. C. A. 2d, 1932). 

19 This theory has been favored and elaborated by two leading authorities. 
See THAYER, PRELIMINARY TREATISE ON EvIDENCE (1898) 313-52; 5 WIGMORE, 
EvipENCE §§ 2487-91. 

20 so R. I. 68, 145 Atl. ror (1929), criticized by Morgan, supra note 17, at 
912-13, 918. A more recent Rhode Island case held that the same presumption 
was rendered inoperative by the defendant’s positive testimony that his chauffeur 
lacked authority to drive on the occasion when the plaintiff was injured. Smith 
v. Tompkins, 161 Atl. 221 (R. I. 1932). 

21 Heavilin v. Wendell, 241 N. W. 654 (Iowa 1932); Hoffman v. Lasseff, 164 
Atl. 293 (N. J. 1933); Judson v. Bee Hive Auto Service Co., 136 Ore. 1, 279 Pac. 
1050, 74 A. L. R. 944 (1931), Note (1931) 11 Ore. L. REv. 88. 

In Pennsylvania, there is no such presumption at all when the automobile is 
a family vehicle. Double v. Myers, 305 Pa. 266, 157 Atl. 610 (1931). But if a 
business truck is involved, the presumption that the driver was engaged on the 
defendant’s business serves to shift the burden of persuasion. Hartig v. American 
Ice Co., 290 Pa. 21, 137 Atl. 867 (1927). 

22 The New Jersey court said that it was immaterial that the denials might 
have been untruthful. The Oregon court treated the presumption as a mere in- 
ference of fact. A different attitude has been manifested in New York, where it is 
held that the disbelieved denial by an owner is insufficient in law to destroy the 
presumption. Chaika v. Vandenberg, 252 N. Y. 101, 169 N. E. 103 (1929); cf. 
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The desirability of this attitude may well be questioned, on the 
ground that it deprives presumptions of any usefulness in assisting the 
trier of fact. Accordingly, some courts have refused to treat them as 
mere procedural devices, and have held that presumptions remain alive 
if the jury rejects the opposing evidence.** In Hildebrand v. Chicago, 
B. & Q. R. R.,** the plaintiff proved that his cattle had been killed by 
a train at a place where the defendant was required to fence, and then 
relied upon a statute which made such proof a prima facie case for 
recovery.”> The court, recognizing that this shifted to the defendant 
the burden of coming forward with evidence, declared that the pre- 
sumption remained controlling until “ balanced, put in equipoise, by 
some evidence worthy of credence ”’.?¢ 

It has been generally recognized that some presumptions, such as 
those of legitimacy and of validity of marriage, go even further and 
shift the burden of persuading the jury by a preponderance of the evi- 
dence.?” Although Missouri cases have heretofore given this effect to 
the res ipsa loquitur presumption in actions by injured passengers 
against common carriers,”* the recent Missouri decision of McCloskey v. 





Pariso v. Towse, 45 F.(2d) 962 (C. C. A. 2d, 1930), (1932) 1 BrooKtyn L. Rev. 
119. And in Massachusetts a 1928 statute makes proof that the defendant is the 
registered owner of the automobile prima facie evidence of his responsibility. 
Mass. Acts 1928, c. 317, § 1, Mass. Gen. Laws (1932) c. 231, § 85a. This evidence 
retains its probative force even after the defendant’s rebuttal. Thomas v. Meyer 
Store, Inc., 268 Mass. 587, 168 N. E. 178 (1929), (1930) 10 B. U. L. REv. 83; cf. 
Greenburg v. Gorvine, 279 Mass. 339, 181 N. E. 128 (1932). 

23 See Clark v. Diefendorf, 109 Conn. 507, 511, 147 Atl. 33, 35 (1929) ; Gillett 
v. Michigan United Traction Co., 205 Mich. 410, 421, 171 N. W. 536, 540 (1919). 

24 17 Pac.(2d) 651 (Wyo. 1933). 

25 Wyo. Rev. Stat. (1931) § 96-117. For similar provisions in other jurisdic- 
tions, see Brosman, The Statutory Presumption (1930) 5 TULANE L. REv. 17, 52, 
n.109; Note (1927) 51 A. L. R. 1139. 

26 17 Pac.(2d) at 653. The Supreme Court of Washington said, to the same 
effect, “the jury had the right to disregard the evidence and give effect to the 
presumption.” See State Finance Co. v. Hamacher, 17 Pac.(2d) 610, 612 (Wash. 
1932). 

It is difficult to reconcile the Wyoming court’s approval, in the Hildebrand 
case, of both Chaika v. Vandenberg, 252 N. Y. 101, 169 N. E. 103 (1929), and 
McIver v. Schwartz, 50 R. I. 68, 145 Atl. ror (1929). 

27 See Bohlen, supra note 17, at 317-20. The presumption of legitimacy is 
thoroughly considered by Estate of McNamara, 181 Cal. 82, 183 Pac. 552 (1919); 
Note (1919) 33 Harv. L. Rev. 306. The recent decision of Estate of Lewis, 207 
Wis. 155, 240 N. W. 818 (1932), discusses the amount of evidence needed to rebut 
this presumption. Cases dealing with the amount of evidence needed to dispel the 
strong presumption of validity of marriage are collected in Note (1932) 77 A. L. R. 
729. The presumption of sanity may fix the burden of persuasion. Thus, in 
People v. O’Brien, 122 Cal. App. 147, 9 Pac.(2d) 902 (1932), the defendant’s 
conviction was affirmed despite positive and uncontradicted evidence tending to 
show insanity. See (1932) 21 Cauir. L. Rev. 65. 

28 Price v. Metropolitan St. Ry., 220 Mo. 435, 119 S. W. 932 (1909) ; Bond v. 
St. Louis-San Francisco Ry., 315 Mo. 987, 288 S. W. 777 (1926). Alabama and 
Iowa have reached the same conclusion. Montgomery & Eufaula Ry. v. Mallette, 
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Koplar ®® adopts the majority view that res ipsa loquitur merely fixes 
the burden of going forward with the evidence.*° In a suit for personal 
injuries the plaintiff showed that a detached radiator in defendant’s 
moving picture theater fell over and broke his leg. The court approved 
the application of the res ipsa doctrine ** but reversed the judgment for 
the plaintiff because of a charge that the burden of proving absence of 
negligence was on the defendant. The language of the court makes it 
questionable whether the previous decisions involving the passenger- 
carrier relation are overruled or whether they remain an exception to the 
principle of this case. 

Conflicting Presumptions. If presumptions serve only as procedural 
devices, there can be no problem of conflict between them, for the intro- 
duction of rebutting evidence in the form of facts which give rise to a 
counter-presumption will have the same dispelling effect as the intro- 
duction of any other evidence.*? But when presumptions put upon an 
adversary the burden of rebuttal by credible or persuading evidence, 
many courts have become confused over their interaction.** Asa solution 
to the problem it has been suggested on the one hand that conflicting 
presumptions be weighed in accordance with the reasons behind the 
creation of each,** and on the other hand that one should be offset 
against another on the basis of the “logical core” inherent in each 
one.*° 





92 Ala. 209, 9 So. 363 (1891); Weber v. Chicago, R. I. & Pac. R. R., 175 Iowa 
358, 151 N. W. 852 (1915); see Note (1929) 59 A. L. R. 486. 

29 46 S. W.(2d) 557 (Mo. 1932), (1932) 18 St. Louis L. Rev. 82. Two judges 
dissented. 

30 Accord: Sweeney v. Erving, 228 U. S. 233 (1913); Holt v. Yellow Cab Co. 
of San Diego, 124 Cal. App. 385, 12 Pac.(2d) 472 (1932) (defendant has burden 
of submitting evidence to balance presumption of negligence); Black Mountain 
Corp. v. Partin’s Adm’r, 243 Ky. 791, 49 S. W.(2d) 1014 (1932) (res ipsa loquitur 
creates inference which vanishes upon undisputed proof of due care); Chaisson v. 
Williams, 130 Me. 341, 156 Atl. 154 (1931), (1931) 80 U. or Pa. L. Rev. 311; cf. 
St. Clair v. McAlister, 13 Pac.(2d) 924 (Cal. 1932) (res ipsa loquitur presumption 
is evidence, but does not change the burden of proof). See Notes (1924) 12 
Carry. L. Rev. 138; (1928) 53 A. L. R. 1494. 

31 Interesting situations in which res ipsa loquitur has recently been applied are 
Smith v. O’Donnell, 215 Cal. 714, 12 Pac.(2d) 933 (1932), (1932) 16 Munn. L. Rev. 
580 (collision between two airplanes) ; Bence v. Denbo, 183 N. E. 326 (Ind. 1932) 
(dentist’s use of X-ray machine); Maki v. Murray Hospital, 91 Mont. 251, 7 
Pac.(2d) 228 (1932), (1933) 21 Geo. L. J. 233, (1932) 2 Ipano L. J. 216 (patient 
jumping from hospital window). However, application of the doctrine was de- 
nied in Swenson v. Purity Baking Co., 183 Minn. 289, 236 N. W. 310 (1931), 
(1932) 30 Micn. L. Rev. 633 (manufacture of bread); Smith v. McClung, 201 
N. C. 648, 161 S. E. 91 (1931) (dentist breaking point of novocaine needle). See 
(1932) 30 Micn. L. Rev. 473; Note (1932) 18 St. Louts L. REv. 54. 

82 See THAYER, Op. cit. supra note 19, at 343-51; 5 WicMoRE, EvIDENCE 
§§ 2493, 2506. 

33 E.g,, Smith v. Smith, 194 App. Div. 543, 185 N. Y. Supp. 558 (1920), (1921) 
34 Harv. L. Rev. 790; Hilton’s Estate, 263 Pa. 16, 106 Atl. 69 (1919), (1919) 68 
U. or Pa. L. Rev. 82. 34 See Morgan, supra note 17, at 916-19. 

35 See Chafee, supra note 1, at 315-17. But this solution apparently would 
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A careful analysis by a New York Surrogate’s Court deals with a 
conflict between the presumption of legitimacy and that of the validity 
of marriage.** In the administration of the estate of H, W’s claim was 
opposed on the ground that her marriage to H was invalid. W £ offered 
a 1905 marriage certificate as evidence of her ceremonial marriage to H. 
The defense showed that W had known X in 1903-04, had used X’s 
name, and had borne him two children. Although the court recognized 
the strong presumption that W’s two children by X were legitimate, it 
expressly disregarded the artificial force usually attributed to this pre- 
sumption, on the ground that the question of legitimacy was not in issue. 
And even assuming the marriage of W and X, the presumption of X’s 
continued life, which was based merely on the balance of probability, 
was destroyed by the weightier presumptions in favor of the validity of 
the second marriage and against the crime of bigamy. As was said by 
the court, “in evaluating these various presumptions, the nature and 
extent of the applicable public policy must be weighed.” ** Two later 
New York cases, dealing with almost identical facts, decided in favor of 
the validity of the second marriage. In one, the existence of children 
of the second marriage added the relevant presumption of legitimacy; * 
in the other, the unexplained seven years’ absence of the first husband 
added the presumption of his death.*® 

The strong policy in favor of valid marriages was further exemplified 
in Langdon v. Langdon.*® In opposition to a claim of. the plaintiff in 
the estate of H the defense was made that her alleged marriage to H 
was void because of his insanity. The court said that even if H were 
insane at the time of the marriage, the presumption of his continued in- 
sanity was overcome by the presumption of a common-law marriage 
raised by the subsequent cohabitatign for more than five years. 

In a Kentucky prosecution for bigamy,*! it was proved that the de- 
fendant married W, while W;, whom he had married a year before, 
was still living. On cross-examination W , testified that she had previ- 
ously married X and that X was alive when she married the defendant. 
The prosecution contended that a presumption of the validity of the 





deprive many presumptions of the additional force which they seem to deserve, 
and would ignore those which have no logical basis. 

86 Matter of Callahan, 142 Misc. 28, 254 N. Y. Supp. 46 (1931). 

87 Id. at 34, 254 N. Y. Supp. at 55. 

88 Matter of Tuttle, 234 App. Div. 1, 254 N. Y. Supp. 65 (1931). 

89 Konieczny v. J. Kresse Co., Inc., 234 App. Div. 517, 256 N. Y. Supp. 275 
(1932). In Hefele v. Hefele, 110 N. J. Eq. 457, 160 Atl. 368 (1932), it was shown 
that there was a child of each marriage and that when W remarried the first hus- 
band had been absent for slightly less than the seven-year period. Following 
earlier New Jersey decisions, the court held that the presumption of innocence of 
bigamy overcame the presumption of continuance of life, and that therefore the 
second marriage was valid. 

40 183 N. E. 400 (Ind. 1932). 

41 Tharp v. Commonwealth, 241 Ky. 828, 45 S. W.(2d) 480 (1932). 
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marriage between W, and the defendant operated to show that W ,; must 
have been divorced from X, and that since no evidence was offered in 
rebuttal the crime of bigamy was established. The court held, however, 
that this presumption, conflicting with the so-called presumption of 
innocence, was insufficient to satisfy the burden of proving the defend- 
ant’s guilt beyond a reasonable doubt.*? 


2. Constitutionality of Statutory Presumptions 


Rebuttable. During the past year there has been much litigation over 
the interpretation and the constitutionality of “ prima facie” statutes.** 
One type of statute makes the fact of a railroad-crossing accident pre- 
sumptive of the railroad’s negligence.** Since no rational connection is 
found to exist between the fact proved and that presumed, this pro- 
vision is held unconstitutional under the authority of Western & A. R. R. 
v. Henderson ** when it “ creates an inference that is given effect of 
evidence to be weighed against opposing testimony and is to prevail 
unless such testimony is found by the jury to preponderate.” But if it 
creates “a mere temporary inference of fact ” which vanishes upon the 
introduction of some evidence to the contrary, the earlier decision of 
Mobile, J. & K.C.R. R. v. Turnipseed ** holds the statute valid. Two 
recent Mississippi cases,*” apparently fearing to countenance an inter- 
pretation that would render unconstitutional their “ prima facie” pro- 





42 Cf. Edwards v. United States, 7 F.(2d) 357 (C. C. A. 8th, 1925), (1926) 
39 Harv. L. Rev. 509; Commonwealth v. Stahl, 237 Ky. 388, 35 S. W.(2d) 563 
(1931). 

43 For an exhaustive recent study of statutory presumptions, see Brosman, 
The Statutory Presumption (1930-31) 5 TULANE L. REv. 17, 178; see also Keeton, 
Statutory Presumptions —Their Constitutionality and Legal Effect (1931) 10 
Tex. L. Rev. 34. 

Wigmore argues that all statutes creating presumptions or regulating the 
burden of proof should be constitutional unless they infringe upon the exclusive 
province of the judiciary. 2 Wicmore, EvmeENceE §§ 1353-56; cf. 1 id. $7. 

44 E.g., Ata. Cope (Michie, 1928) § 9955; ArxK. Dic. Stat. (Crawford & 
Moses, 1921) §§ 8562, 8568; Fra. Comp. Laws (1927) § 7051. 

45 279 U. S. 639 (1929); see Note (1929) 43 Harv. L. REv. 100. 

The Georgia provision denounced in the Henderson case has been amended. 
Ga. Laws 1929, p. 315, Ga. Cope Ann. (Michie, Supp. 1930) § 2713(1). Under 
the new statute it was held error to instruct the jury that “if the railroad shows 
to your satisfaction . . . the care required by the law . . . the prima facie (evi- 
dence) would be rebutted.” Seaboard Air-Line Ry. v. Fountain, 173 Ga. 593, 160 
S. E. 789 (1931). 

46 219 U. S. 35 (1910). Alabama has apparently construed a like provision so 
as to accord with the Turnipseed ruling. Louisville & N. R. R. v. Green, 222 Ala. 
557, 133 So. 294 (1931). But the court later said that the burden shifts to the 
railroad to establish due care by evidence to the reasonable satisfaction of the 
jury. Birmingham Belt R. R. v. Watkins, 146 So. 279, 285 (Ala. 1933). 

47 New Orleans & G. N. R. R. v. Walden, 160 Miss. 102, 133 So. 241 (1931); 
Louisville & N. R. R. v. Cuevas, 139 So. 397 (Miss. 1932). 
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vision,** held that it was reversible error to instruct the jury to consider 
the presumption if in doubt after weighing all the evidence. In the 
earlier of these two decisions, however, a dictum indicates that the statu- 
tory presumption may remain if the jury rejects the rebutting evidence,*® 
thus implying that the presumption has an operation similar to that 
in the Hildebrand case.*° It is uncertain whether the constitutionality 
of this intermediate effect should be governed by the Turnipseed or the 
Henderson decision. However, when the Arkansas,** Florida,®? and 
Louisiana ** courts go still further and say that the railroad must show 
freedom from negligence by a preponderance of the evidence, it seems 
that the mandate of the Supreme Court is completely ignored. A sur- 
vey of recent cases dealing with these railroad statutes makes it apparent 
that the constitutional restriction is more feared than approved. The 
repeated efforts to circumvent its application bear witness to the strong 
policy behind all such enactments which seek to cast a heavy burden 
upon the party who has control of the evidentiary facts. 

Another type of statute makes the failure to give required signals pre- 
sumptive of proximate causation.°* This was considered by the Supreme 
Court in Atlantic Coast Line R. R. v. Ford.®®> A South Carolina pro- 
vision raised the presumption of a railroad’s liability upon proof that 
crossing signals had not been given and that such neglect contributed 
to the plaintiff’s injury. Here, the rational connection between the fact 
proved and the fact presumed was plain; and although the court treated 
the provision as one creating a weak inference like that in the Turnip- 
seed case, it seems that the statute might constitutionally go further 
and shift the burden of persuasion. The California Supreme Court, 
having repeatedly indicated that this would be constitutional,®* recently 





48 Miss. Cope Ann. (1930) § 1580. A careful analysis of the cases decided 
under this statute is made by Venable, Mississippi’s Prima Facie Statute (1930) 
2 Miss. L. J. 384. 

49 160 Miss. at 116, 133 So. at 246. 50 Supra note 24. 

51 Little Rock & Ft. S. R. R. v. Payne, 33 Ark. 816 (1878); St. Louis-San 
Francisco Ry. v. Grant, 185 Ark. 222, 46 S. W.(2d) 640 (1932). But cf. St. Louis- 
San Francisco Ry. v. Cole, 181 Ark. 780, 27 S. W.(2d) 992 (1930). 

52 Seaboard Air Line Ry. v. Watson, 103 Fla. 477, 137 So. 719 (1931), appeal 
dismissed in 287 U. S. 86 (1932), because the question of due process had been 
improperly presented; Florida East Coast Ry. v. Townsend, 140 So. 196 (Fla. 
1932). 

58 Duke v. Missouri Pac. R. R., 142 So. 333 (La. 1932). 

54 E.g., Mo. Stat. ANN. (Vernon, 1932) p. 2133; S. C. Cope (Michie, 1932) 
§ 8377. 

55 287 U.S. 502 (1933) ; cf. Mundy v. St. Louis-San Francisco Ry., 45 S. W.(2d) 
941 (Mo. 1932). ; 

56 E.g., Mar Shee v. Maryland Assurance Corp., 190 Cal. 1, 210 Pac. 269 
(1922); People v. Osaki, 209 Cal. 169, 286 Pac. 1025 (1930), (1930) 44 Harv. L. 
Rev. 121, Note (1930) 3 So. Carrr. L. Rev. 423; cf. People v. Morrison, 70 Cal. 
App. Dec. 484, 13 Pac.(2d) 800 (1932), (1933) 31 Micn. L. Rev. 571 (this com- 
ment assumes that California’s Alien Land Law shifts only the burden of proceed- 
ing with evidence). 

. 
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made an extensive study of the problem in Smellie v. Southern Pac. 
Co.** It was there held that a disputable presumption of a decedent’s 
ordinary care might remain controlling in the face of positive rebutting 
testimony, and that a statute so providing did not violate the due process 
clause. Moreover, many decisions have sustained statutory presump- 
tions which put upon defendants in criminal cases the burden of persua- 
sion, not only when the presumptions are founded on logical bases but 
also when they rest on convenience.®® Recently, in Shore v. United 
States,®*® the Court of Appeals of the District of Columbia upheld a sec- 
tion of the Tariff Act which made the possession of foreign whiskey pre- 
sumptive of unlawful importation. Since the defendant had failed to 
explain his possession to the satisfaction of the jury, the conviction was 
affirmed. And in the California decision of People v. Bullock,® where 
the defendant was convicted of issuing checks without sufficient funds, 
a statute making the notice of protest on returned checks prima facie 
evidence of the drawer’s knowledge of insufficient funds at the time of 
issue was sustained on the ground that the facts were peculiarly within 
the defendant’s knowledge. In the dissenting opinion it was argued 
that the compelled inference was arbitrary and unreasonable, and that 
it destroyed the presumption of innocence. Although it is not clear 
whether the statute shifted the burden of persuasion or merely the 
procedural burden of going forward, the former seems to have been in 
the court’s mind.** 

Irrebuttable. Conclusive presumptions are usually considered rules 
of substantive law rather than rules of evidence.** But when the recent 
case of Heiner v. Donnan ®™ declared unconstitutional a section of the 
Revenue Act ** which taxed gifts made within two years before the death 





57 212 Cal. 540, 299 Pac. 529 (1931), Note (1932) 20 Catz. L. Rev. 189; 
followed in Friddle v. Southern Pac. Co., 14 Pac.(2d) 568 (Cal. App. 1932). 

58 Hawes v. Georgia, 258 U. S. 1 (1922); Casey v. United States, 276 U. S. 
413 (1928); cf. Eff-Ess, Inc. v. New York Edison Co., 261 N. Y. Supp. 126 (App. 
Div. 1932). See Note (1932) 30 Micn. L. REv. 600. 

But if such a presumption is arbitrary and unreasonable, it is unconstitutional. 
Bailey v. Alabama, 219 U. S. 219 (1911) ; Manley v. Georgia, 279 U. S. 1 (1929). 
But cf. Sturdivant v. State, 142 So. 116 (Ala. 1932); People v. Mancuso, 255 N. Y. 
463, 175 N. E. 177 (1931). 59 56 F.(2d) 490 (App. D. C. 1932). 

60 323 Cal. App. 299, 11 Pac.(2d) 441 (1932), (1932) 6 So. Carr. L. Rev. 64. 

61 The court cited with approval the case of People v. Osaki, 209 Cal. 169, 
286 Pac. 1025 (1930), in which the burden was shifted to the defendant to prove 
that he was not an alien. 

62 See Bohlen, supra note 17, at 308; 5 WicMorE, EvIpENCE § 2492. 

83 285 U.S. 312 (1932), (1932) 31 Micu. L. Rev. 135, (1932) 41 YALE L. J. 
906. 

84 44 StaT. 9, 70 (1926), 26 U.S. C. Supp. V § 1094c (1931). Previous Revenue 
Acts provided for only a rebuttable presumption. £.g., 39 Stat. 756, 777-78 
(1916); 40 Stat. 1057, 1097 (1919). State courts have sustained this type of pre- 
sumption. Jn re Harnischfeger’s Will, 242 N. W. 153 (Wis. 1932), (1932) 27 Itt. 
L. Rev. 457; Tax Comm. v. Estate of Seltzer, 41 Ohio App. 250, 180 N. E. 65 
(1931) ; see United States v. Wells, 283 U. S. 102, 117 (1931). 
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of the transferor as conclusively presumed in contemplation of death, 
the Supreme Court criticized the provision as a rule of evidence which 
was creating a substitute for proof.** In basing the imposition of the 
tax upon an assumption of fact which the taxpayer was forbidden to 
controvert, the statute was said by the majority of the Court to violate 
the Fifth Amendment.®* The dissent argued that a tax on gifts made 
within two years of death would be constitutional, and that therefore 
Congress could do indirectly, by means of an irrebuttable presumption, 
what it might do directly, and what in fact it intended to do directly as 
a necessary supplement to the estate tax. 


PRIVILEGE AND COMPETENCY OF WITNESSES 


It may be significant that in close cases involving privilege and com- 
petency of witnesses the courts have almost always been able to hold 
the questioned testimony admissible. More and more, however, these 
exclusionary rules depend upon statutory interpretation rather than 
upon general principles of evidence. 


1. Privileged Communications 


Jurors. The admissibility of testimony of jurors concerning their 
deliberations has recently received new judicial analysis by Mr. Justice 
Cardozo. In Clark v. United States,®* the minority member of a hung 
jury appealed from a conviction for contempt for concealment and 
misstatement in a voir dire examination. In the contempt trial, other 
jurors were allowed to testify as to the contemnor’s statements and 
conduct during the deliberations. Although the decision for affirmance 





65 Cf. James-Dickinson Co. v. Harry, 273 U.S. 119 (1927), sustaining a Texas 
statute which in effect raised a conclusive presumption of fraud when a promise 
for future action was not fulfilled within a reasonable time. Subsequently, the 
Texas court, believing that the United States Supreme Court had misinterpreted 
the provision, held the statutory presumption unconstitutional as a deprivation of 
due process. Clem v. Evans, 291 S. W. 871, 51 A. L. R. 1135 (Tex. Comm. App. 
1927). 

The Heiner v. Donnan opinion was quoted extensively by three dissenting 
judges in a Kentucky case which upheld a statute making a divorce decree, granted 
because of the wife’s pregnancy by another man, conclusive of the question of 
illegitimacy. Richardson’s Adm’r v. Borders, 54 S. W.(2d) 676 (Ky. 1932), (1933) 
33 Cox. L. Rev. 358. The majority simply stated that the enactment provided for 
a substantive rule of law and hence did not violate the constitutional guaranties 
of due process, even though the child was precluded from showing his own 
legitimacy in a claim asserted against the estate of his mother’s intestate husband. 

66 A six-year conclusive presumption in a state inheritance tax law had pre- 
viously been held violative of the Fourteenth Amendment. Schlesinger v. Wis- 
consin, 270 U. S. 230 (1926). 

67 See Mr. Justice Stone, dissenting, 285 U.S. at 332. 

68 53 Sup. Ct. 465 (1933). 
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holds that there was sufficient evidence for conviction even if this testi- 
mony were inadmissible, “ the desire to build securely for the future ” 
prompted a review on the merits of the ruling admitting the testimony 
of the other jurors. 

The majority of the circuit court of appeals,®* like the majority of 
the New York Appellate Division in apparently the only prior decision 
on the precise point,’° had held the testimony admissible. To arrive at 
this result, they had followed a dictum of the Supreme Court which 
declared the exclusionary rule inapplicable where no verdict is being 
impeached.”! This reasoning had in each case evoked dissenting opinions 
upholding the ancient right of privacy of the jury room. The Supreme 
Court avoided this objection by employing a different approach. Mr. 
Justice Cardozo recognized Wigmore’s differentiation between the rule 
which sometimes excludes testimony of jurors to impeach a verdict, and 
the privilege afforded a juror against disclosure of his communications 
in the jury room.”* Declaring that such a privilege does exist even when 
no verdict is attacked, and thus rejecting the generalization of the circuit 
judges, the Court held that the privilege was not available when, as in 
the instant case, the jury relationship was entered into for a fraudulent 
purpose. The analogy of a similar exception to the attorney-client 
privilege furnished the Court with judicial precedent.”* It reasoned that 
even under its ruling an honest juror would feel little restraint upon his 
freedom of discussion, since his statements would cease to be privileged 
communications only upon a prior prima facie showing to the court of 
facts as to fraud which outweigh the social policy behind the normal 
privilege. 

Physician-Patient. In contrast to the apparent trend, the Minnesota 
court upheld a privilege in a new situation.** The deceased had been 
found on the floor of his garage near a car in which the motor was 
running. ‘Two physicians were summoned, who attempted unsuccess- 
fully to resuscitate him. In an action on an insurance policy which did 
not cover death by asphyxiation, the defendant offered testimony of 
the physicians. A statute provided that “A licensed physician .. . 
shall not, without the consent of his patient, . . . disclose any informa- 
tion . . . which he acquired in attending the patient in a professional 
capacity and which was necessary to enable him to act in that ca- 
pacity.” 7° It was held on appeal that even if the husband were dead 





69 Clark v. United States, 61 F.(2d) 695 (C. C. A. 8th, 1932). 

70 People ex rel. Nunns v. County Court, 188 App. Div. 424, 176 N. Y. Supp. 
858 (1919). 

71 McDonald & United States Fid. & Guar. Co. v. Pless, 238 U. S. 264, 269 
1915). 

72 See 5 WicmoreE, Evipence § 2346. 73 See id. § 2208. 

74 Palmer v. Order of United Commercial Travelers, 245 N. W. 146 (Minn. 
1932) ; cf. In re Contempt of Swenson, 183 Minn. 602, 237 N. W. 589 (1931) (priest- 
penitent privilege) . 

75 Minn. Stat. (Mason, 1927) § 9814(4). 
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when the doctors arrived, the privilege was applicable. A dissenting 
judge, construing the statute strictly as in derogation of the common 
law, argued that a corpse could not be a patient within its meaning. 
He found apparent support in cases which hold that a physician is not 
precluded from disclosing information obtained in performing an 
autopsy.”® 

The physician-patient privilege is founded upon the policy of en- 
couraging persons to request medical attention and to make a full dis- 
closure of facts necessary for treatment.” This is inapplicable to one 
who performs an autopsy. But an attempted resuscitation seems to fall 
within the policy behind the privilege. The determining factor should 
be the purpose for which the physician acts, and not the event of death.”* 
Any valid criticism of the result reached must apparently be directed not 
to the reasoning of the court but to the questionable wisdom of allowing 
any physician-patient privilege at all.’® 

A recent Michigan case *° held that a doctor who rendered first-aid 
could testify that he noticed an odor of liquor on his patient’s breath, 
since that information was not “ necessary to enable him to prescribe for 
such patient ”’,** as the statute requires. The holding is contrary to 
the majority view,** and the court’s reasoning may have been influenced 
by its attitude toward the privilege. 

Husband-Wife. A recent proceeding in a federal district court in 
California ** brought forth an unusual situation connected with privi- 
leged communications between the spouses. The defendant life insur- 
ance company requested an order directing the widow of the insured to 
disclose the contents of a note left her by her husband. Since the 





76 Travelers Ins. Co. of Hartford v. Bergeron, 25 F.(2d) 680 (C. C. A. 8th, 
1928), certiorari denied, 278 U. S. 638 (1928). see Note (1929) 58 A. L. R. 1134. 
But if the physician attended the deceased during life, he does not, by conducting 
the autopsy, become a competent witness, even as to the autopsy. Thomas v. 
Township of Byron, 168 Mich. 593, 134 N. W. 1021 (1912); cf. Mathews v. Rex 
Health & Accident Ins. Co., 86 Ind. App. 335, 157 N. E. 467 (1927). 

77 Whether the victim himself seeks aid, or whether an interested third person 
seeks it for him, the statute serves its purpose. Cf. Union Pac. R. R. v. Thomas, 152 
Fed. 365 (C. C. A. 8th, 1907) ; Meyer v. Supreme Lodge, Knights of Pythias, 178 
N. Y. 63, 70 N. E. 111 (1904), aff'd, 198 U. S. 508 (1905), (1904) 17 Harv. L. Rev. 
579; Bauch v. Schultz, 109 Misc. 548, 180 N. Y. Supp. 188 (1919). 

78 The physician who makes an examination for purposes other than ministering 
to his patient is a competent witness. Garcia v. State, 35 Ariz. 35, 274 Pac. 166 
(1929) ; Cherpeski v. Great Northern Ry., 128 Minn. 360, 150 N. W. 1og1 (1915). 
Contra: Webb v. Lewald Coal Co., 82 Cal. Dec. 595, 4 Pac.(2d) 532 (1931), (1932) 
5 So. Carre. L. Rev. 446 (statute read “prescribe or act for the patient ”). 

79 See 5 WicmoreE, Evipence § 2380; Legis. (1933) 81 U. or Pa. L. REv. 755, 
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80 Perry v. Hannagan, 257 Mich. 120, 241 N. W. 232 (1932). 

81 Micn. Comp. Laws (1929) § 14216. 

82 See Note (1932) 79 A. L. R. 1131. 

83 Mullin-Johnson Co. v. Pennsylvania Mut. Life Ins. Co., 2 F. Supp. 203 
(N. D. Cal. 1933). 
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memorandum was not intended by the husband to be seen until after 
his death, the court, following an earlier North Carolina decision,‘ 
held that the privilege did not apply. The result probably would be 
sound on common-law principles but is more compelling under the ex- 
press language of the California statute: “any communication made 
by one to the other during the marriage ”.*® A contrary holding in a 
different circuit °° may be explained on the ground that the Tennessee 
statute under which it was decided was broader in its scope: “ neither 
husband nor wife shall testify as to any matter that occurred between 
them by virtue of or in consequence of the marital relation.” ** The 
further possibility that the note might be objectionable as hearsay was 
not raised in the present proceeding. 


2. Privilege against Testimony of Party’s Spouse 


The exception to the common-law privilege against adverse testimony 
from a spouse, in the case of physical violence upon the wife, has been 
preserved and extended under some modern statutes.** Typical of 
these is the statute of Colorado, which allows such testimony in “ a civil 
action or proceeding by one against the other, . . . [or in] a criminal 
action or proceeding for a crime committed by one against the other.” *° 
The Colorado court, having held under this statute that the privilege did 
not apply when the husband was on trial for perjuring himself in a 
divorce proceeding,®° or for committing bigamy, or for raping his step- 
daughter,®* recently decided that there was also a “ crime committed 
by one against the other ” when the wife murdered her step-daughter.** 
Two cases in other jurisdictions holding the wife’s testimony inadmis- 
sible where the husband murdered a child of the marriage in its mother’s 
arms were explained as bound by a narrower statute ** or by the common- 
law rule.®® Perhaps the soundest criticism of the Colorado decision is 





84 Whitford v. North State Life Ins. Co., 163 N. C. 223, 79 S. E. sor (1913). 
Also in accord is Truelsch v. Miller, 186 Wis. 239, 202 N. W. 352 (1925). 

85 Car. Cope Civ. Proc. (Deering, 1931) § 1881(1) ; see Note (1931) 19 CALIF. 
L. REv. 390. 

86 New York Life Ins. Co. v. Ross, 30 F.(2d) 80 (C. C. A. 6th, 1928). 

87 Tenn. Cope (1932) $9777. 

88 See 4 WicMoRE, EvIDENCE § 2239; cf. 5 id. § 2338 (similar exception to privi- 
leged communications between husband and wife). 

89 Coto. Comp. Laws (Supp. 1932) § 6563. 

90 Dill v. People, 19 Colo. 469, 36 Pac. 229 (1894). 

®1 Schell v. People, 65 Colo. 116, 173 Pac. 1141 (1918). 

®2 Wilkinson v. People, 86 Colo. 406, 282 Pac. 257 (1929). 

%8 O’Lougilin v. People, 90 Colo. 368, 10 Pac.(2d) 543 (1932). 

%4 Grier v. State, 158 Ga. 321, 123 S. E. 210 (1924). The statute there read, 
“the wife [only] shall be competent, but not compellable, to testify against her 
husband upon his trial for any criminal offense committed . . . upon her person.” 
Ga. Cope Ann. (Michie, 1926) Pen. Code § 1037(4). 

%5 State v. Woodrow, 58 W. Va. 527, 52 S. E. 545 (1905). 
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the argument of the dissent that where the crime is not committed 
against the physical person of the spouse but against a third person, 
the act must be in the nature of a sexual offense ** in order to constitute 
a crime against the other spouse. To the dissent the fact that the crime 
was committed upon the step-daughter was unimportant.’ A judge 
who concurred with the majority in a separate opinion seemed swayed 
by the “ substantial reason ” that since the husband would be entitled 
to recover damages in a civil action, the crime was committed by one 
spouse against the other. Although on the basis of logic and stare 
decisis the dissent is well supported, the result of the case appears 
desirable. As Wigmore says, “if the promotion of marital peace, and 
the apprehension of marital dissension, are the ultimate ground of the 
privilege, it is an overgenerous assumption that ” the husband whose 
child has been murdered “ is still on such terms of delicate good feeling 
with [his] spouse that [his] testimony must not be enforced lest the 
iridescent halo of peace be dispelled by the breath of disparaging 
testimony.” °° 
3. Competency of Witnesses 


Atheists. A belief by the witness in superhuman retribution to follow 
false testimony was essential to the validity of his oath at common law. 
This resulted in excluding those who, because of religion, infancy, or 
mental incapacity, did not believe in such punishment. From an early 
date, however, constitutional and statutory provisions have narrowed 
the exclusionary rule, leaving few states where atheists are now in- 
competent.1° The recent conflicting decisions of the intermediate 
appellate courts of Alabama *** and New Jersey ‘© illustrate the prob- 
lems involved where the common-law incompetency for lack of re- 
ligious belief has not been removed by specific provision. Both states 
had the usual constitutional guaranty that “no person shall be denied 





96 For collections of cases involving sexual offenses as a crime by one against 
the other, see 4 WicMoreE, EvipeNce § 2239(3) ; (1916) 15 Micu. L. Rev. 177; Note 
(1925) 35 A. L. R. 138. It should be observed that even in such cases the de- 
cisions are not uniform, Iowa, Nebraska, and Colorado alone furnishing the bulk 
of the decisions which hold the testimony admissible. 

97 The reasoning of the dissent would exclude the testimony even if a child of 
the marriage were murdered. 

98 See 4 WicmoreE, EvipENCE § 2239. 

99 Omychund v. Barker, 1 Atk. 21 (1744); see 3 W1GMORE, EvIpENCE § 1817. 

100 See White, Oaths in Judicial Proceedings and their Effect upon the Com- 
petency of Witnesses (1903) 42 Am. L. Rac. (N.S.) 373, nn.40-41; Swancara, Non- 
Religious Witnesses (1932) 8 Wis. L. REv. 49, 50-57. 

Where the testimony is admissible, the problem remains as to the introduction 
of evidence of atheism to affect its credibility. See 2 WicmorE, EvipeNnce § 936; 
Swancara, supra, at 60-66. 

101 Wright v. State, 24 Ala. App. 378, 135 So. 636 (1931), Note (1932) 9 N. Y. 
U. L. Q. Rev. 357. 

102 State v. Levine, 109 N. J. L. 503, 162 Atl. 909 (1932), (1933) 2 MERCER 
Beastey L. Rev. 104. 
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the enjoyment of any civil right merely on account of his religious 
principles.” *°* The Alabama court declared that this provision so 
changed the common-law rule as to make admissible the dying declara- 
tion of an atheist.1°* In New Jersey it was held that such constitutional 
provision operates to permit a party atheist to testify ‘°° but that non- 
party atheists are still incompetent. 

Illustrating the close relation between the form of administering the 
oath and the rules requiring a belief in divine punishment, both cases 
also involved statutes substituting affirmation where a person alleges 
he “ is conscientiously scrupulous of taking an oath ”.1°° The Alabama 
court relied somewhat on the statute as an added reason for holding 
unnecessary the religious belief required at common law. The New 
Jersey court, after examining the legislative history of the statute in 
that state, declared that it was meant to apply only to those who had 
conscientious scruples because of religious belief and not to those who 
lacked any religious belief. Nevertheless, since the party was competent 
even though he was incapable of taking the oath, and since the fact that 
the witness had been permitted to testify without either oath or affirma- 
tion made him immune from prosecution for perjury,’°’ the court held 
that it was reversible error not to have allowed the party atheist to 
make an affirmation. As the court points out, the whole situation 
calls for legislative action. 





103 N. J. Const. Art. 1, §4. The Alabama phraseology differs slightly: “ the 
civil rights, privileges, and capacities of any citizen shall not be in any manner 
affected by his religious principles.” Axa. Const. Art. 1, § 3. 

104 The court relied on Bush v. Commonwealth, 80 Ky. 244 (1882), where a 
non-party atheist was held competent. Other religious incompetencies have been 
held abrogated by the civil rights clause. Perry v. Commonwealth, 3 Gratt. 632 
(Va. 1846) ; Hronek v. People, 134 Ill. 139, 24 N. E. 861 (1890). But see Thurston 
v. Whitney, 2 Cush. 104, 110 (Mass. 1848). The instant case involves the further 
difficulty that the lack of a requisite religious belief may possibly dissipate the cir- 
cumstantial guarantee of trustworthiness which makes a dying declaration admissible 
as an exception to the hearsay rule. See 3 WicMorE, EvipENCE § 1443. 

105 The court said that the equal protection clause furnished a further guaranty 
to the party of his own right to testify. Cf. Swancara, supra note 100, at 57-59. 
The court relied on Percey v. Powers, 51 N. J. L. 432, 17 Atl. 969 (1889), where 
it was held that a party who believed in a Supreme Being but not in divine punish- 
ment was competent and that the guaranty against religious discrimination was ap- 
plicable even though the right of a party to testify in his own behalf was not 
recognized at the time the constitutional provision became effective. The question 
whether the constitutional reference to “ religious principles ” included lack of reli- 
gious belief was expressly left open. 

106 N. J. Comp. Stat. (1910) p. 3772. Again the Alabama phraseology differs: 
“The sanction of an oath, or affirmation equivalent thereto, is necessary to the 
reception of any oral testimony. The court may frame such affirmation according 
to the religious faith of the witness.” Ata. Cope (Michie, 1928) § 7655. 

107 The witnesses offered by the defendant, as well as the defendant himself, 
had asked to be affirmed because their disbelief in a Supreme Being made them 
conscientiously scrupulous of taking an oath. 

108 Since the defendant was convicted in the court below it is perhaps ques- 
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Children. The Connecticut court had occasion to examine another 
interesting problem connected with the competency of a witness to take 
an oath. It held that it was not error to allow the jury to remain during 
the preliminary examination concerning the qualifications of a child 
witness.'°® The competency of the child was a question entirely for the 
court. But the credibility of the witness remained for the jury. And 
by listening during the preliminary examination they would be better 
qualified to determine the child’s ability to observe correctly, to remem- 
ber and narrate accurately, and to appreciate the obligation resting on 
him to be truthful.1’° Furthermore, in this type of examination, as dis- 
tinguished from proceedings involving the admissibility of other types 
of evidence, nothing will ordinarily come to the jury’s attention con- 
cerning the substantive issues of the litigation,’ and there would 
therefore be no prejudicial error even if the court later rejected the 
witness. Wigmore supports a Michigan decision *!* which allowed a 
private examination, on the ground that the child probably would then 
be less frightened than if he were interrogated in a public courtroom."* 
But since the child must eventually testify in the courtroom, it would 
seem that a preliminary examination in the same place would be a better 
test of his qualifications.** Several criminal cases establish the rule 
in favor of a public examination, but they are not based upon the 
requirement of the presence of the jury.'t® A Georgia decision **® and a 
recent English case ‘47 employ reasoning similar to that of the Con- 
necticut court. 


EXAMINATION OF WITNESSES 


A few of the decisions concerning examination of witnesses seem to 
reflect a distaste for technicalities. Many of them, however, are 
apparently based on inadequate or unrealistic reasoning. What con- 
structive contribution there is lies chiefly in the determination of prob- 
lems not before passed upon. 





tionable whether there was reversible error. If the affirmation induced more accu- 
rate testimony by the defendant, it certainly would be less favorable to him, and 
whether the jury will give the same testimony greater credence since given under 
the penalty of perjury seems conjectural. 

109 State v. Orlando, 163 Atl. 256 (Conn. 1932). 

110 This view would apparently merit approval regardless of what substantive 
qualifications are required before an oath can be administered to a child witness. 

111 Since the court treated the question as one for the trial judge’s discretion, 
the jury may still be dismissed when it is expedient. 

112 McGuire v. People, 44 Mich. 286, 6 N. W. 669 (1880). 

113 See 3 WicmoreE, EvmeNce § 1820, n.2; cf. (1930) 46 L..Q. REv. 137. 

114 Some statutes however, provide that the examination may be made by the 
court publicly or privately. See, e.g., Micu. Comp. Laws (1929) § 14222. 

115 Simpson v. State, 31 Ind. 90 (1869); State v. Morea, 2 Ala. 275 (1841); 
People v. McNair, 21 Wend. 608 (N. Y. 1839) ; Note (1893) 19 L. R. A. 605, 609. 

116 Young v. State, 122 Ga. 725 (1905). 

117 James Dunne, 21 Cr. App. R. 176 (1929). 
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1. Scope of Examination 


An unusual question as to the proper scope of examination was pre- 
sented by De Soto Motor Corp. v. Stewart.* In an action for wrongful 
death, the defendant started to take the deposition of its employee, who 
was alleged to have been driving the automobile which caused the fatal 
accident. After a few preliminary questions the witness flew into a rage 
and the defendant’s counsel refused to continue. The plaintiffs were 
then offered the employee to use as their own witness, but they ex- 
pressed an intention to cross-examine him. The defendant immediately 
entered a formal objection to any questions outside the scope of the 
direct examination, but despite this, the plaintiffs proceeded to interro- 
gate the witness in detail, making use of many leading questions. When 
he had finished, the plaintiffs’ counsel informed the defendant that he 
thought he was justified in treating the examination as cross-examina- 
tion, but that if the court should rule otherwise, he would make the 
witness his own. The defendant did not question the witness further. 
At the trial the deposition was admitted, over renewed objections, as 
direct examination by the plaintiffs. A judgment for the plaintiffs was 
reversed by the Circuit Court of Appeals for the Tenth Circuit. 

The court held that the defendant had the right to stand on its 
objection, and that the impropriety of the cross-examination was not 
cured by the plaintiffs’ making the witness their own.’*® A dissenting 
judge argued that even though the deposition was inadmissible as cross- 
examination, it could properly be introduced as part of the plaintiffs’ 
case. He contended further that the defendant had waived its privilege 
to cross-examine by failing to do so. 

Both viewpoints seem reasonable. The decision of the majority 
places the burden on the plaintiffs of choosing to question the witness 
as on direct examination, or of incurring the risk of having their cross- 
examination, which they believed proper, thrown out entirely. However, 
the dissent puts an equally great burden on the defendant. The plain- 
tiffs’ refusal to take the witness as their own might well have induced 
the defendant to stand upon its objection to questions beyond the proper 
scope of cross-examination, without interposing alternative objections 
to the leading questions, and to refuse to examine the witness further.'*° 
Moreover, this maneuvering by the plaintiffs made the defendant choose 
either to cross-examine the witness itself, or to take the risk of a 





118 62 F.(2d) 914 (C. C. A. roth, 1932). 

119 Tt is well settled that a party offering his opponent’s deposition thereby 
makes the witness his own. Jewell v. Center & Co., 25 Ala. 498 (1854); People’s 
Nat. Bank v. Hazard, 231 Pa. 552, 80 Atl. 1094 (1911); Von Tobel v. Stetson & 
P.M. Co., 32 Wash. 683, 73 Pac. 788 (1903). 

120 Properly warned, the defendant might have objected in the alternative to 
the plaintiffs’ questioning: as directed to improper subject matter if cross-examina- 
tion, as making use of leading questions if direct. 
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possibly hostile redirect examination.’** This latter contention against 
the dissent’s viewpoint is somewhat weakened, however, by the con- 
sideration that if the defendant had chosen to cross-examine, its ques- 
tions would probably have included those which it would have asked 
on redirect examination. This unusual case offers field for discussion; 
its decision either way could not be vigorously attacked.?*” 


2. Impeachment 


In Vause v. United States, ** there was evidence that the defendants, 
on trial for using and conspiring to use the mails to defraud, had placed 
in charge of their business a man with a criminal record for ventures 
similar to the one charged. The district attorney, who called him as a 
witness, opened the examination with questions to indicate the true 
character of the man. The Circuit Court of Appeals for the Second 
Circuit, in holding this testimony properly admitted, placed its decision 
on the ground that “ his credibility as a witness was an important matter 
for the jury to decide in order to get at the truth, and there is certainly 
no point in condemning the district attorney for frankly disclosing at 
the outset what would enable the jury to do its duty in that regard.” *** 
Under this holding, a party may reveal the true character of his own 
witness at the beginning of the direct examination, without violating 
the general rule against impeachment of one’s own witness.’** In 
apparently the only other cases in which a similar question was in- 
volved, disclosure of a witness’s character in the prosecuting attorney’s 
opening address was held admissible.‘*® 

In Wiegand v. Lincoln Traction Co.,'*" testimony given at a former 





121 If the defendant had chosen to take advantage of his opportunity to make 
further inquiry of the witness by questions in the nature of cross-examination, the 
plaintiffs would have objected, and the answers would have been stricken if the 
plaintiffs’ own cross-examination were subsequently ruled proper. On the other 
hand, if the defendant framed its questions as on redirect, the plaintiffs would 
probably have made no objection to them, and the testimony elicited would have 
been admitted, even though the plaintiffs’ questioning were ruled out. As it was 
testimony by its own witness, the defendant could not subsequently impeach it. 

122 Compare Hartley v. Bohrer, 11 Pac.(2d) 616 (Idaho 1932), where a party 
who had exceeded the scope of cross-examination was held to have made the wit- 
ness his own and thereby to have waived his previous objection that questioning 
the witness violated the ‘‘ dead-man ” statute. See 5 Jones, Evipence (2d ed. 1908) 
4430. 

128 53 F.(2d) 346 (C. C. A. 2d, 1931). 

124 See id. at 351. 

125 See 2 WicGMORE, EvIDENCE § 896. oy 

126 People v. Minsky, 227 N. Y. 94, 124 N. E. 126 (1919) ; People v. Carnavalle, 
202 App. Div. 156, 196 N. Y. Supp. 56 (1922), aff'd, 236 N. Y. 534, 142 N. E. 272 
(1923). “ The law does not limit a party to witnesses of good character, nor does 
it compel a party to conceal the bad record of his witnesses from the jury, to have 
it afterwards revealed by the opposing party with telling effect.” People v. Minsky, 
supra at 98, 124 N. E. at 127. 127 244 N. W. 298 (Neb. 1932). 
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trial was read in evidence. To impeach its credibility, the other party 
introduced a record of the witness’s conviction of felony after the 
former testimony had been given. The record was held properly ad- 
mitted, on the ground that the prior testimony was to be regarded as 
though given anew at the later trial.1** Although the result seems 
correct, the resort to fiction was unnecessary. The only testimony 
actually given by the witness was at the first trial, and the relevant fact 
is his character at that time. This may, however, be as readily inferred 
from his subsequent as from his prior acts,!*® provided that in either case 
they are not too remote.**° 


3. Rehabilitation and Corroboration 


In People v. Michael Alex,'*' a murder case, the state introduced a 
written confession signed by the defendant sixteen hours after his arrest. 
Upon objection by the defendant that it was not voluntarily made, the 
court granted a preliminary hearing, in which the defendant’s counsel 
sought to question him regarding his arraignment, in order to establish 
that the defendant at that time had complained of his treatment and 
had displayed bruises en his back. An objection to this testimony was 
sustained by the trial court. The confession was admitted and con- 
tributed largely to the defendant’s conviction. The New York Court 
of Appeals reversed the judgment, on the ground that the evidence 
offered by the accused should have been received as an exception to 
the usual rule that prior corroborative statements not under oath are 
inadmissible where there has been no impeachment other than by con- 
tradiction.**? The decision was based upon analogous cases in which a 
“timely complaint ” by a rape-prosecutrix is considered proper evidence 
in support of her testimony at the trial in order to dispel the inference 





128 The court followed the reasoning of cases where the supervening incompe- 
tency of a witness has been held to disqualify former testimony or a deposition. 
LeBaron v. Crombie, 14 Mass. 234 (1817) ; Messimer v. McCrary, 113 Mo. 382, 21 
S. W. 17 (1893) ; State v. Painter, 96 W. Va. 401, 123 S. E. 227 (1924). Not only 
does the result of these cases seem insupportable, but they present no controlling 
analogy to the instant situation. 

129 Cf, Federal Coal Co. v. Royal Bank of Canada, 10 F.(2d) 679 (C. C. A. 
2d, 1926) (conviction of crime subsequent to time of deposition admitted to im- 
peach deponent) ; see Dollner v. Lintz, 84 N. Y. 669 (1881); 2 Wicmore, Evi- 
DENCE § 929. 

130 In State v. Bezemer, 14 Pac.(2d) 460 (Wash. 1932), the court denied that 
remoteness was a limitation on the admissibility of a conviction for purposes of 
impeachment. This attitude seems undesirable, especially where, as in that case, 
the witness was the defendant and the evidence was almost certain to be prejudicial, 
and yet to be without appreciable probative value. Cf. Harmon v. State, 45 S. W. 
(2d) 583 (Tex. Cr. App. 1932); State v. Kent, 5 N. D. 516, 557, 67 N. W. 1052, 
1064 (1896). 

181 260 N. Y. 425, 183 N. E. 906 (1933). 

p 182 Robb v. Hackley, 23 Wend. 50 (N. Y. 1840); see 2 WicMorE, EvipENCE 
1127. 
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of self-contradiction arising from silence.’** The court seems clearly 
correct in regarding this reasoning applicable to the present case as one 
in which the defendant, if his story be true, would have made some 
complaint at the earliest opportunity.*** However, as the only evi- 
dence to refute the testimony of the accused was mere contradiction by 
other witnesses, it is doubtful whether there was error, as the court 
implies, in excluding questions apparently designed to elicit the details 
of what happened at the arraignment. It would seem that only the fact 
that there had been a complaint should have been admitted, for this is 
all that was relevant.’*® As in the usual case where prior consistent 
statements are offered, the defendant’s testimony would not be made 
more reliable merely by reason of repetition. 

The decision also raises a question as to whether the ordinary rules 
of evidence apply to preliminary hearings on admissibility.1°*® The court 
proceeds on the assumption that they do. While fault might be found 
with such an assumption if the judge were the only one to hear the 
testimony, it seems proper where, as in the instant case, the question 
of admissibility goes to the jury, and with it the evidence upon which 
the judge makes his ruling.**” 

Quinn v. Berberich *** stands in contrast to the liberal approach taken 
by the New York court. The testimony of a witness had been im- 
peached by the introduction of a contradictory statement, alleged to 
have been made by him shortly after the accident involved. The trial 
court admitted evidence of a subsequent statement to rehabilitate the 
witness. This ruling was held to be error solely on the ground that the 





133 State v. Werner, 16 N. D. 83, 112 N. W. 60 (1907); State v. Schaeffer, 87 
N. J. L. 663, 94 Atl. 598 (1915) ; see People v. O’Sullivan, 104 N. Y. 481, 486, 10 
N. E. 880, 882 (1887). 

134 See 2 WicMoRE, Evmence §§ 1142-44; cf. Harman v. Reed, 162 Atl. 113 
(N. J. 1932) (failure to complain regarded as discrediting woman testifying to 
indecent proposals and assaults made upon her). 

135 Cf, People v. Friedman, 139 App. Div. 795, 124 N. Y. Supp. §21 (1910). 

186 “Tn preliminary rulings by a judge on the admissibility of evidence, the 
ordinary rules of evidence do not apply.” 3 WicMorE, EvipENcE § 1385. But see 
Maguire and Epstein, Rules of Evidence in Preliminary Controversies as to Ad- 
missibility (1927) 36 YALE L. J. r101. It has been suggested that the justification 
for the hearsay rule is the inability of the opponent to cross-examine and that it 
is therefore applicable to hearings before a judge as well as before a jury. See Note 
(1928) 42 Harv. L. REv. 258, 260. 

187 In New York, as in many other jurisdictions, the court must rule on ad- 
mitting a confession in the first instance, but if a question of fact is raised as to 
the existence of coercion it must be submitted to the jury. See People v. Barbato, 
254 N. Y. 170, 173, 172 N. E. 458, 459 (1930); 2 Wicmore, Evwence § 861; cf. 
People v. Burlingame, 241 N. W. 253 (Mich. 1932) ; State v. White, 51 S. W.(2d) 
109 (Mo. 1932); Clark v. State, 45 S. W.(2d) 575 (Tex. Cr. App. 1931). But cf. 
State v. Campo, 158 Atl. 541 (N. J. 1932) (question solely for judge). Although 
allowing the jury to pass upon the spontaneity of a confession may be criticised, 
the state of the authorities makes any change in the system improbable. See 2 
Wicmore, Evmence § 861. But see (1932) 12 B. U. L. Rev. 529, 531. 

188 51 S. W.(2d) 153 (Mo. App. 1932). 
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inconsistent was prior to the consistent statement. Although this de- 
cision may be supported by precedent,'*® it seems questionable analyti- 
cally.'*° Whether prior consistent statements should be admissible in 
any case where there has been impeachment merely by evidence of prior 
inconsistent statements is a problem on which the authorities are in 
considerable dispute. Most courts exclude the testimony entirely; *** 
others admit it with apparently inadequate reasoning; **® Wigmore 
suggests that it should be admitted, but only on the question of whether 
or not the inconsistent statement was in fact made.*** Although Wig- 
more’s view seems the most logical, it would exclude the evidence 
wherever the witness acknowledged making the inconsistent statement. 
It may be suggested that the testimony should be admitted where the 
witness gives a reason for the inconsistency, and the corroborative state- 
ment supports this explanation. 


HEARSAY 


A short space of time is not likely to show much change in the atti- 
tude of the courts toward the absent witness whose words are offered 
in evidence of some ultimate event through one who heard him say 
them.’** The distrust of such testimony is too deep-seated,’*® the 
categorical exceptions to the rule too malleable,’** and departures from 
the exceptions too easily cloaked in silence or generality to admit of 
measurable change in the general rule of exclusion. 


1. The Nature of Hearsay 


Whether the speaking of the words is the independently important 
fact, or the event they relate is the subject of inquiry, presents a 
threshold difficulty. In a Delaware case,'*” the plaintiff had purchased 





139 State v. Creed, 299 Mo. 307, 252 S. W. 678 (1923) (alternative holding) ; 
Graham v. McReynolds, 90 Tenn. 673, 18 S. W. 272 (1891). 

140 Cf, State v. Hendricks, 32 Kan. 559, 4 Pac. 1050 (1884); Taylor v. State, 
87 Tex. Cr. App. 330, 221 S. W. 611 (1920). 

141 Reavely v. Harris, 239 Ill. 526, 88 N. E. 238 (1909); see Hewitt v. Corey, 
150 Mass. 445, 446, 23 N. E. 223 (1890); Note (1931) 17 VA. L. REV. 696, 697; 
(1930) 29 Micu. L. Rev. 113, 114. 

142 Cf, Steele v. Kansas City So. Ry., 302 Mo. 207, 257 S. W. 756 (1924); 
Graham v. McReynolds, 90 Tenn. 673, 18 S. W. 272 (1891) ; see 2 WicmoreE, Ev1- 
ENCE § 1126. 

148 Tbid, But see (1929) 24 Inu. L. REv. 341, 342-43. 

144 See 3 WicMoRE, EvipDENCE § 1361. 

145 Cf, 3 WicmorE, EvwENcE §§ 1362-65, sketching the evolution of the general 
rule of exclusion. 

146 Cf, Morgan, The Rule of Reason in Hearsay (1932) 6 Conn. B. J. 207, an 
ironic tribute to the rational administration of the exceptions. 

147 Nye Odorless Incinerator Corp. v. Felton, 162 Atl. 504 (Del. Super. Ct. 
1931). The opinion does not state the content of the articles and editorials nor 
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the good will of a corporation through the defendant. He claimed that 
the defendant had misrepresented the worth of the good will, and offered 
in evidence newspaper articles and editorials, not, apparently, to prove 
what was said in them, but to show the lack of good will circumstantially. 
The court excluded the evidence as hearsay. Yet, the items, if in a 
newspaper of general circulation, must have had some tendency to de- 
preciate the good will prospectively, if they did not originally reflect 
popular ill-feeling. At any rate their existence as a possible cause or 
consequence of public ill will seems independently important and the 
issue might well have been their remoteness rather than their quality 
as hearsay.*** 

Objectionable use doubtless can be made of declarations, however, 
even though that use is confined to an examination of the words in 
themselves, as, for example, evidencing the declarant’s mental capac- 
ity..*° Thus, it was said in State v. Flores **° that testimony of the de- 
fendant’s statements about having committed other crimes was admissible 
to show his capacity for rational and intelligent discourse. Clearly, the 
previous crimes referred to in the statements could not themselves have 
been shown; they were, though logically relevant to show a particular 
criminal propensity, hopelessly prejudicial.‘** However proper it may 
have been for the state to prove any other contemporaneous acts or 
declarations of the defendant, which a diligent preparation of its case 
would doubtless have unearthed, in order to show his sanity, it seems 


unduly harsh to have sanctioned a recital of the defendant’s misdeeds 
upon so slight an excuse.*** The selection of a declaration which con- 
tained admissions of other crimes can scarcely have been justified by 
necessity and it altogether disregarded the policy behind the exclusion 
of evidence of previous offenses. 





the time of publication, except that it was about the time of the sale. The plaintiff 
ultimately lost on the merits. 

148 Tt is sometimes objected that testimony which is apparently derived from 
the witness’s experience of the ultimate fact is based upon a collection of hearsay. 
Thus, where the issue was a man’s existence in a certain locality, an officer was 
allowed to testify that he had made inquiries in the neighborhood and learned 
nothing of the man. Obviously, the answers to the officer’s inquiries were the 
measure of the diligence of his search and he was not testifying that the people 
said the man did not live there in order to prove he did not. The testimony was 
held admissible. Thomas v. State, 14 Pac.(2d) 953 (Okla. Cr. App. 1932), (1933) 
46 Harv. L. Rev. 715; cf. Compton v. State, 184 Ark. 1, 41 S. W.(2d) 759 (1931), 
(1932) 18 Va. L. REv. 327. 

149 See 1 WicmMorE, EvipENcE §§ 227-28. 

150 55 S. W.(2d) 953 (Mo. 1932). The conviction was reversed because the 
prosecuting attorney in his summation dwelt too much on the facts of the offenses 
admitted in the statements. See Ingles v. People, 90 Colo. 51, 53, 6 Pac.(2d) 455, 
456 (1931); cf. State v. Boloff, 138 Ore. 568, 636, 657, 7 Pac.(2d) 775, 784, 791 
(1932). 

151 See 1 WicMoRE, EvipeNce §§ 192-94. 

152 Cf. Stone, The Rule of Exclusion of Similar Fact Evidence: England (1933) 
46 Harv. L. Rev. 954, 983. 
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2. Declarations of Intention 


The willingness of the courts to admit declarations of intention as 
evidence supporting an inference that the intended act was performed 
is becoming more widespread.'®* Arkansas, in a case of first impres- 
sion,’** adopted the rule by admitting testimony that a deceased woman 
had threatened suicide as tending to prove that she was not murdered 
by the defendant. 

In United States v. O’Brien,’** a suit to recover on a policy of war 
risk insurance, it was necessary for the plaintiff to show that the insured 
died within fifty days from the time he was last seen. The only evi- 
dence to support this contention was two suicide notes. These were 
admitted on the alternative grounds that they were part of the res gestae 
of the suicide and that they were declarations of intention under the 
doctrine of the Hillmon case.1** ‘The first ground for the decision 
adroitly assumed the point in issue. Admitting the notes as declarations 
of intention is unusual in that they were offered to prove the time of 
the act rather than its occurrence. If, as the court must have assumed, 
suicidal intentions are usually short-lived, it would seem to be inferable 
that the suicide, if it occurred at all, probably happened while the 
original determination was still fresh in the mind of the actor. This 
serves to answer the question of relevancy which arises after the hearsay 
objection has been surmounted.’*’ An additional feature of interest in 


the case is that no corroboration for the theory of suicide was offered 
other than the presumption of death from seven years’ absence.1** 





153 Thus, in a prosecution for carnal knowledge, the court admitted a declaration 
of intention to have intercourse with the prosecutrix, although the declaration had 
been made six weeks before the commission of the alleged offense. State v. Fish, 
50 S. W.(2d) 1020 (Mo. 1932). 

A Canadian case, however, where coercion of the testator was the issue, refused 
to admit statements of the deceased after the making of his will, to the effect that 
he was tired of struggling with his family and wanted peace. Re Rosenblat, [1932] 
4D. L. R. 518 (Man. C. A.). Such declarations are often admitted under a special 
exception to the hearsay rule, or as tending to show a state of mind in which the 
testator is apt to submit to pressure. See 3 WicMorRE, EvipENCE § 1735. 

154 Bowie v. State, 185 Ark. 834, 49 S. W.(2d) 1049 (1932). 

155 st F.(2d) 37 (C. C. A. 4th, 1931), (1931) 18 Va. L. Rev. 189; (1931) 38 
W. Va. L. Q. 82. 

156 Upon the issue as to whether X accompanied Y upon a certain journey, X’s 
letters declaring that to be his intention were admitted as evidence that the journey 
was taken. Mutual Life Ins. Co. v. Hillmon, 145 U. S. 285 (1892); see State v. 
Journey, 161 Atl. 515, 517 (Conn. 1932). 

157 Wigmore has said that a design is “relevant to show that the act was 
probably done as planned.” 3 WicmorE, EvipEeNce § 1725, p. 696. Where prompt 
execution is psychologically inherent in the plan, there would seem to be no diffi- 
culty under such reasoning in receiving the declaration. 

158 See note 5, supra, for a discussion of the presumption in this case. 
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3. Declarations against Interest 



























Discarding the unwarranted distinction between declarations against 
penal and pecuniary interest seems to be for the legislatures. North 
Carolina, unwilling to follow the example of the Virginia court,’®® re- 
cently passed by an opportunity to break away from the settled rule, 
refusing in a murder prosecution to admit testimony of a third person’s 
confession of guilt.’ 

In Ghelin v. Johnson,** where the issue was the existence of a 
common-law marriage of the deceased, his statement in an income tax 
return that he was single was held admissible because by it he deprived 
himself of the opportunity to claim additional exemption. For purposes 
of taxation the declaration was against his interest. If, however, the 
declarant was cognizant of the legal duties incident to a common-law 
marriage, subjectively the statement would be preponderantly self- 
serving.'®? 


4. Admissions 


Re-analysis has brought about two shifts in the attitude of the courts 
toward the treatment of admissions. The New York Court of Appeals, 
overruling a previous decision,’®* rejected as an admission the silence 
of a defendant when, during a police inquisition, his co-defendant charged 
him with being the ringleader in a kidnaping.‘** The court reasoned 
that fear or the advice of counsel may so often account for the silence 
of a person under arrest that the inference of consciousness of guilt is 
hardly warranted. The multitudinous possibilities which might explain 
action seeming to show consciousness of guilt ‘°° are increased when 





159 Hines v. Commonwealth, 136 Va. 728, 117 S. E. 843 (1923). 
160 State v. English, 201 N. C. 295, 159 S. E. 318 (1931), (1932) 16 Munn. L. 
Rev. 437. The writer of the opinion declared that his personal convictions were 
opposed to the distinction. Cf. 3 WicmMorE, EvipENCE § 1476. 
161 243 N. W. 443 (Minn. 1932). A New York Surrogate’s court admitted an 
income tax return in the identical situation, but merely observed that the statement 
was not self-serving, without bringing it within any recognized exception to the 
hearsay rule. Matter of Erlanger, 145 Misc. 1, 259 N. Y. Supp. 610 (1932). 
162 The general rule is that declarations which are more self-serving than dis- 
serving are inadmissible. 3 WicMorRE, EvipeNcE §$§ 1461, 1464. 

163 Kelley v. People, 55 N. Y. 565 (1874). 

164 People v. Rutigliano, 261 N. Y. 103, 184 N. E. 689 (1933) ; People v. Dolce, 
261 N. Y. 108, 184 N. E. 690 (1933). This is in accord with the weight of au- 
thority. See 2 WicmMorE, EvENcE § 1072. Contra: People v. Yario, 346 Ill. 233, 
178 N. E. 338 (1931), (1931) 12 B. U. L. REv. 276. 

165 Two recent cases show a tendency to go rather far in reliance on such action. 
One court has said that no honest man would reply, “I ain’t saying anything,” to a 
charge of crime. See McKinley v. Smith, 17 Pac.(2d) 1032, 1034 (Cal. App. 
1933). And in Missouri, testimony was received that a defendant in a murder case 
had taken poison while a prisoner, from which fact it might have been inferred that 
he intended to commit suicide, presumably because he was guilty. State v. Painter, 
44 S. W.(2d) 79 (Mo. 1931). 
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the fear of prosecuting officers, strange surroundings, and possible warn- 
ings of counsel are superadded. Indeed, it is so hard to conceive of a 
situation in which the value of the evidence would outweigh the dangers 
of using it, that silence of a defendant while under arrest might well 
be barred by a general rule of thumb. 

A second progressive step is the salutary limitation on the conclusive- 
ness of judicial admissions imposed by the Connecticut court.1% A 
negligence action against a motorist was defended by counsel for the 
motorist’s insurance company. The defendant admitted on the stand 
that his brakes were defective and that he had not applied them. Such 
an admission would ordinarily be conclusive of the facts admitted,'* 
but the insurance company was allowed to refute this testimony on the 
theory that the company was the real party in interest and ought not 
to be concluded by the defendant’s admission. Inasmuch as the com- 
pany was not a party but only an indemnitor of the insured, a contrary 
decision might be logically sound. But the obvious opportunity for 
collusion between the defendant and the plaintiff to shift the loss to the 
insurance company demonstrates the wisdom of holding that the insurer 
was the real party in interest.®* 

More than one exception to the hearsay rule may be compounded in 
a single declaration. In Shaw v. McKenzie,’ an action involving the 
title to certain realty, the issue was whether or not the defendant’s 
devisor had received a deed to the property before the death of her 
grantor. Testimony was offered that the defendant had made the 
following statement, apparently based on a conversation with the de- 
visor: “ She hadn’t found the deed then [after the grantor’s death]. 
She didn’t know of it then.” This declaration was held inadmissible 
as hearsay but it might, it seems, have been received as an adoptive 
admission of the fact asserted by the deceased.'7° And the statement 
of the deceased so included is in itself receivable as an admission by a 
privy in title. Furthermore the devisor’s disclosure must have been a 
declaration against her proprietary interest. Thus the adoptive admis- 
sion would bring in hearsay which in turn was admissible on the basis 
of two exceptions to the rule.*™* 





166 King v. Spencer, 161 Atl. 103 (Conn. 1932), (1932) 32 Cov. L. REv. 1243; 
cf. Piggly Wiggly Yuma Co. v. New York Indemnity Co., 116 Cal. App. 541, 3 
Pac.(2d) 1§ (1931), (1932) 20 Catir. L. Rev. 656. 

167 See 5 WicMoRE, EvIDENCE §§ 2590-91. 

168 That the plaintiff here was the fiancée of the defendant suggests that the 
case may be typical of many where the motorist may allow his favor toward his 
guests to color his testimony. 

169 160 Atl. 911 (Me. 1932). 170 See 2 WiGMoRE, EVIDENCE § 1075. 

171 Similar in this respect is Pickering v. Peskind, 43 Ohio App. 401, 183 N. E. 
301 (1930). To disprove the defendant’s contention that she was a minor during a 
certain year, plaintiff introduced hospital books stating her age, which were ad- 
mitted as business entries. The court did not consider the effect of the fact that 
the entry was based on information given by the defendant, but at any rate her 
assertion would be an admission, brought in under the business entry exception. 
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5. Official Records 


The war risk insurance cases have occasioned the growth of a small 
body of law about the admissibility of the reports of government physi- 
cians to the Veterans’ Bureau based on their examination of claimants. 
At the trial in Long v. United States,‘** one such report was admitted 
so far as it showed the doctor’s physical findings, but his statements of 
the probable cause, the war service origin, and the extent of disability, 
as well as his ultimate diagnosis, were excluded. In a discriminating 
opinion Judge Parker said that the report was properly admitted for 
the physical findings and ought also to have been admitted for the 
diagnosis.*** He found circumstances of trustworthiness attending the 
making of the reports in the facts that they were made by members of 
a learned profession in the regular course of their official duty, that the 
examiners had no motive to falsify, and that the reports were made to 
be acted on by other government officials in the discharge of their duty. 
Necessity for the use existed in the inconvenience and expense of calling 
the physicians away from their official work. It was also thought that 
even if they were called they would doubtless testify largely from their 
past recollection as recorded in the report.’* The diagnosis Judge 
Parker would have admitted because although it was an opinion by an 
expert, it nevertheless approximated a statement of fact, interpreting 
and serving as a check upon the immediate physical facts reported.*”® 

Very different problems are involved in using certified copies of re- 
ports of deaths filed with the state bureaus of vital statistics. Statutes 
quite commonly make such death certificates prima facie evidence of 
the facts therein stated,'"* thus removing the general hearsay objection. 
But the effect to be given the statutes is left to judicial interpretation. 
Backstrom v. New York Life Ins. Co.'"* excluded a coroner’s declaration 





172 59 F.(2d) 602 (C. C. A. 4th, 1932). 

178 The exclusion of the diagnosis was not regarded as prejudicial error, how- 
ever. See 59 F.(2d) at 605. Earlier rulings admitting the reports generally are 
Third Nat. Bank & Trust Co. v. United States, 53 F.(2d) 599 (C. C. A. 6th, 1931); 
Humble v. United States, 49 F.(2d) 600 (E. D. Ky. 1931) (apparently including 
diagnosis) ; see Runkle v. United States, 42 F.(2d) 804, 806 (C. C. A. roth, 1930) 
(same); United States v. Cole, 45 F.(2d) 339, 341 (C. C. A. 6th, 1930); United 
States v. Stamey, 48 F.(2d) 150, 151 (C. C. A: oth, 1931) (apparently including 
diagnosis) ; McNally v. United States, 52 F.(2d) 440, 443 (C. C. A. 8th, 1931). 
In none of these cases, however, was any point made of the admissibility of the 
diagnosis. 

174 See, e.g., United States v. Worley, 42 F.(2d) 197, 200 (C. C. A. 8th, 1930). 

175 In an excellent opinion in United States v. Wescoat, 49 F.(2d) 193 (C.C. A. 
4th, 1931), Judge Parker approved the admission in evidence of a tag, a field 
medical card, and an envelope upon which army physicians had recorded the claim- 
ant’s symptoms and their diagnosis while the claimant was serving in France. 

176 The vital statistics statutes and cases are collected in 3 WicMoRE, EVIDENCE 
§ 1644, n.6, p. 425 et seq. 

177 183 Minn. 384, 236 N. W. 708 (1931), (1932) 16 Munn. L. Rev. 209. 
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in such a certificate that the cause of death was “ suicide by firearm ”, 
and indicated that the coroner should have said “ death by gunshot 
wound ” and should have set out the circumstantial facts. 

Any cogent reasons for allowing such proof by certificate of the basic 
facts recorded in the original report *** do not justify uses beyond the 
necessities of the situation.‘*® Even a liberal interpretation of the 
statutes ought to afford no ground for multiplying uncertainty by giving 
factitious weight to the declarant’s inferences or to those of his state- 
ments which must have been founded on what was hearsay to him.**° At 
least the dubious nature of the certificate should to some extent control 
the interpretation of the statutes. 

Intrinsically different from official records proper, but sometimes 
considered with them, is the judgment of conviction in a criminal pro- 
ceeding which decides adversely to the convict a contention of fact 
which he makes as plaintiff in a later civil action.1** The New York 
Court of Appeals recently held such a conviction not a bar to the con- 
vict’s civil action, although the court intimated that it might be used as 
prima facie evidence of the facts involved in the crime.'** A balance 





178 The primary reason seems to be the provision of an easy method for prov- 
ing births, marriages, and deaths, facts often becoming of crucial importance long 
after the witnesses to them have died, moved out of reach, or forgotten. See 3 
WicmoreE, EvmeEnce § 1642. 

179 See, e.g., Clegg v. Johnson, 143 So. 848, 850 (Miss. 1932). A death certificate 
was declared inadmissible to prove the age of the deceased therein stated, since the 
statutes also provided for the registration of births, which was a preferable method 
for proving the age of a deceased person. 

180 Cf, Howard v. Illinois Trust & Sav. Bank, 189 Til. 568, 59 N. E. 1106 (1901) 
(birth certificate inadmissible to prove that a child was the mother’s second born, 
the court saying it was “ mere hearsay gathered up by the physician.”) ; Clegg v. 
Johnson, 143 So. 848, 850 (Miss. 1932) (see note 179, supra) ; Beglin v. Metropolitan 
Life Ins. Co., 173 N. Y. 374,.66 N. E. 102 (1903) (death certificate inadmissible 
to prove cause of third person’s death). But cf. Cropper v. Titanium Pigment Co., 
47 F.(2d) 1038, 1044 (C. C. A. 8th, 1931) (death certificate admissible to show acci- 
dental death of third person from sulphur dioxide poisoning on defendant’s prem- 
ises); Labofish v. Berman, 55 F.(2d) 1022, 1023 (App. D. C. 1932) (death certifi- 
cate admissible to show cause of testator’s death, in will contest) New England 
Trust Co. v. Farr, 57 F.(2d) 103, 110 (C. C. A. 1st, 1932) (semble death certificate 
admissible to show suicide of third person); Hellman v. Karp, 93 Conn. 317, 105 
Atl. 678 (1919) (birth record filed by physician admissible in bastardy proceeding 
as corroborative evidence of paternity, though founded doubtless on what the 
mother told the physician; semble also admissible in its ultimate hearsay aspect 
to show constancy of the mother’s accusation of defendant); Branford Trust Co. 
v. Prudential Ins. Co., 102 Conn. 481, 486, 129 Atl. 379, 381 (1925) (death certifi- 
cate admissible to show death by suicide) ; 3 WicMorE, EvmpEeNceE § 1646. 

181 See 2 WicMorRE, EvipENcE §§ 1345, 1346 (especially footnote 1) ; 3 id. § 1660. 
The question is one of determining what consequences one court will attach to the 
judgment of another court on the same facts. 

182 Schindler v. Royal Ins. Co., 258 N. Y. 310, 179 N. E. 711 (1932), (1932) 
80 U. or Pa. L. Rev. 1164. The case in effect follows Maybee v. Avery, 18 Johns. 
352 (N. Y. 1820) ; cf. Sorbello v. Mangino, 108 N. J. Eq. 292, 155 Atl. 6 (Ch. 1931) 
(conviction excluded by statute), (1932) 1 Mercer Beastey L. Rev. 76. Contra: 
Eagle, Star & British Dominions Ins. Co. v. Heller, 149 Va. 82, 140 S. E. 314 (1927). 
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between economy of judicial action and a strict view of the principles of 
res judicata seems to be fairly struck by allowing the conviction just 
such limited effect. 


6. Regular Business Entries 


The trend of decision, broadly, is to look with decreasing suspicion on 
business entries. A recent opinion by Judge Learned Hand in United 
States v. Cotter ‘** exemplifies an appreciation by the courts of the 
mechanical difficulties of proof which leads to a more liberal accept- 
ance of the business man’s confidence in efficient bookkeeping methods. 
In that case the prosecution, seeking to trace certain money to the de- 
fendants, had offered in evidence the ledger sheets of a bank, without 
having first proved the routine of the bank’s bookkeeping. It was held 
on appeal that the ledger sheets were properly admitted, and that it 
-was for the defendant to discredit them. 

Cross v. Amoretti ‘** presents what seems to be a rather unhappy 
application of the shop book rule. The plaintiff sought to prove a 
large loan to a deceased private banker. She could not herself testify 
to the transaction with the deceased,’** but a statute allowed the sur- 
viving party to testify to a book account despite the death of the other 
party to the transaction.’*® The court in effect construed this statute 
as preserving the shop book rule with all its limitations, and held that 
the plaintiff could not use her account book to prove the loan because 
such books were proper to prove only small advances made in the regu- 
lar course of business. It may be doubted that effectuating the purpose 
of the “ dead-man ” statute required quite so complete an exhumation 
of the shop book rule. The saving statute might well have been taken in 
a broader sense; “ account book ” is not necessarily a precise equivalent 
of the party’s “ shop book ”, and the limitation indicated by the court 
is peculiar to shop books.**? 

In Dahi v. Crook *** a party was more successful in evading a shop 
book statute. There the statute provided that the account books of a 
party should not be admitted as proof of any item of money delivered 
at one time exceeding five dollars.1*® The entries of the defendant, who 





183 60 F.(2d) 689 (C. C. A. 2d, 1932). Cf. Kay v. Federal Rubber Co., 60 
F.(2d) 454 (C. C. A. 3d, 1932) ; Terrell v. J. S. Poer Paint & Glass Co., 50 S. W.(2d) 
946 (Ky. 1932) ; New York Life Ins. Co. v. Bullock, 59 F.(2d) 747, 748 (S. D. Fla. 
1932). But cf. Goodman v. Schached, 144 Misc. 905, 915, 260 N. Y. Supp. 883, 
893 (Co. Cr. 1932). 

184 44 Wyo. 175, 9 Pac.(2d) 147 (1932). 

185 Wyo. Rev. Stat. (1931) § 89-1704(5). , 

186 Wyo. Rev. Stat. (1931) § 89-1704(6); see 3 WicMorE, EvipENcE §§ 1554, 
1559, discussing the common-law survival of this use of shop books when the party 
is not competent to testify to transactions with deceased persons. 

187 See 3 WiGMORE, EviENCE §§ 1539, 1549. 

188 243 N. W. 426 (Wis. 1932). 

189 Wis. Stat. (1931) § 327.24(1), (3). 
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offered the books, greatly exceeded that amount. But inasmuch as the 
defendant and his bookkeeper testified that they knew some of the en- 
tries were correct when made, and that they recalled others upon re- 
ferring to the books, the court held that the entries could properly be 
used as past recollection recorded and dormant recollection revived 
respectively.1°° Such a collateral use of the account book could not, of 
course, have availed the plaintiff in Cross v. Amoretti, but the Dahl 
case vividly presents a method of proof too often lost sight of in the 
discussion of matters arising under this exception to the hearsay rule.’* 


SCIENTIFIC METHODS OF PROOF 


Progress in scientific methods of proof necessitates for the most part 
only the application of old tools to new materials. In some cases, the 
insufficient reliability of the device employed keeps out the evidence. 
In others, the problem is the proper application of exclusionary rules. 

Blood tests. The use of blood tests in determining the paternity of 
a child has apparently reached the positive stage where the blood group 
of the father can be definitely ascertained from a test made upon the 
child.*®* Such evidence offers a possibility of definite proof of facts 
hitherto largely speculative.*®* Where it is proved that the defendant 
and the child are of different blood groups, the evidence may well be 
considered conclusive.'** Although this type of evidence has been ad- 
mitted by trial courts,’®° and has been recognized by courts of other 
countries,®* apparently no appellate courts in this country have passed 
on the question. 

Motion Pictures.’*" In State, for the use of Chima v. United Ry. & 





190 Cf. 2 WiGMORE, EvDENCE §§ 744-49, 754, 758, 763. 191 See 3 id. § 1560. 

192 See Polayes, Principles & Technic of the Determination of Blood Groups 
(1932) 60 Mep. Trmes & Lonc Istanp Men. J. 206; Wiener, Theory of Blood 
Groups with Special Reference to Heredity (1932) 60 Mep. Trmes & Lone IsLaAnp 
Mep. J. 208. 

193 See Swetlow, Blood Grouping —Its Legal Applications (1932) 60 Men. 
Trmes & Lonc Istanp MeEp. J. 203. The strength of the presumption that a child 
born in wedlock is legitimate may be due in large part to the impossibility of accu- 
rate proof. Cf. Note (1919) 33 Harv. L. Rev. 306; 5 WuicMorRE, EvIDENCE 
§§ 2527-28. 

194 Since the fact that the child and the alleged father are of the same group 
may be nothing but coincidence, it is obvious that blood tests will not alone prove 
paternity. See (Jan. 30, 1933) 21 Time 43; Lederer, Practical Application of the 
Determination of Blood Groups (1932) 60 Mep. Trmes & Lone Istanp Men. J. 209. 

195 See Lederer, supra note 194, at 210. In the most recent of these cases, in 
the New Haven, Conn., County Court, the plaintiff withdrew her action after the 
defendant had introduced blood tests to show that he was not the father of the 
illegitimate child. See (Jan. 30, 1933) 21 TIME 43. 

196 Blood grouping tests have been held admissible in courts of Austria, Den- 
mark, England, Germany, Italy, Japan, Poland, Russia, and Sweden. See Lederer, 
supra note 194, at 210, 212. 

197 The recent development of the home movie camera and projector widens 
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Elec. Co. of Baltimore,®* an action for wrongful death caused by the 
swaying of the defendant’s street cars, the plaintiff offered moving pic- 
tures to illustrate the motion of the cars on the curve where the fatal 
accident occurred. In affirming the exclusion of this evidence, the appel- 
late court ruled that the admission of such material must be within the 
discretion of the trial judge, exercised with a regard for the possibility 
of manipulation by the photographer and with a recognition of the 
necessity that conditions at the time of exposure be similar to those 
when the accident took place.'®® That the apparent reality would have 
too great a psychological effect on the jury is a rather theoretical objec- 
tion which has also been suggested.?°° Where the importance of a mov- 
ing picture to illustrate a scene is sufficient to overcome a possibility of 
confusion of issues, proper authentication would satisfy the require- 
ments suggested by the court.” 
_ Lie Detectors. The use of scientific methods for the determination of 
testimonial veracity °°? is apparently in the same experimental stage in 
which it was said to have been, in Frye v. United States.* For this 
reason, in State v. Bohner,»* the court rejected the results of a lie 
detector based on blood pressure reactions to questions.*°° That the 
court was correct is substantiated by Larson, a leading authority, in his 
recent book on Lying and Its Detection.2°° Since the evidence was 
offered by the defendant, no question of privilege against self-incrimina- 
tion or violation of the right of privacy was raised.2°7 The same 
authority indicates that the results from the use of truth serum have not 
been given a thorough scientific investigation.?°* 

Forensic Ballistics. The identification of bullets with respect to the 





considerably the possibilities of this device, but the idea of using moving pictures 
is not new. See Chafee, The Progress of the Law, 1919-1921, Evidence (1922) 
35 Harv. L. REv. 302, 449. 

198 162 Md. 404, 159 Atl. 916 (1932). 

199 Jd, at 417, 418, 159 Atl. at 921, 922. 

200 See 2 WicMORE, EvDENCE § 798. 

201 See Note (1932) 27 Inv. L. Rev. 424; 2 WicmoreE, EviweNnce § 7098. 

202 Wigmore refers to “ Methods of experimental psychometry in detecting testi- 
monial veracity.” Wicmore, THE PrincipLes oF Jupictat Proor (2d. ed. 1931) 
§ 242-49. 

208 293 Fed. 1013 (App. D. C. 1923), 34 A. L. R. 145 (1925), (1924) 37 Harv. 
L. REv. 1138. 

204 246 N. W. 314 (Wis. 1933). 

205 Apparently the instrument used here was the Cardio-Pneumo-Psychograph. 
For a technical description see Larson, Ly1nc AND Its DETEcTION (1932) 257-317; 
WicmoreE, THE PRINCIPLES OF JUDICIAL Proor § 246. The test in the case was 
made by Professor Leonarde Keeler of the Northwestern’ University Crime Detec- 
tion Laboratory. 

206 P. 415. See Book Review (1932) 42 YALE L. J. 301; Booknote (1933) 46 
Harv. L. REv. 549. 

207 See Note (1931) 44 Harv. L. Rev. 842. 

208 The technical name of the drug is scopolamin. See Wicmore, THE PRIN- 
CIPLES OF JuDICIAL Proor § 243; Larson, LyINc ANp Its DETECTION 204-20. 
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exact gun from which they were fired has come to be recognized as an 
accurate science.?°® In the use of such testimony, however, the courts 
encounter the obstacle of the opinion rule. An expert’s statement that 
the bullet in question was fired from the defendant’s gun was admitted 
in State v. Campbell **° on the theory that the subject matter was too 
complicated for the average jury, and that the inference from fact to 
conclusion required the specialized knowledge of the expert." But in 
Matthews v. The People,** in which an expert had been allowed to 
testify that the markings on the fatal bullet were identical with those 
on one from the defendant’s gun, the conviction was reversed on the 
ground that the similarity was not apparent to the court. In the usual 
situation this result would seem to imply unjustifiable confidence in the 
layman’s ability to understand the complexities of ballistics.?** 

Factual Basis of Expert Testimony. The necessity for placing before 
the court the facts upon which a scientific opinion is based was strikingly 
illustrated by Coca-Cola Co. v. Wirthman Drug Co.?** The plaintiff 
alleged that the defendant was selling a diluted substitute for Coca-Cola, 
and offered expert chemists to testify as to the specific gravity and 
various ingredients of the defendant’s beverage. Because disclosure of 
a trade secret would be very injurious to the plaintiff’s business, it did 
not offer the formula for its own article, but only the opinion of expert 
witnesses that it differed from the defendant’s product. The exclusion 
of the testimony concerning the difference in content was affirmed, the 
court pointing out that the province of an expert was to assist in under- 
standing the material in evidence, and not to state simple conclusions 
based on facts which could be, but which had not been, placed before 
the court. Although in criticism of the case it has been suggested that 
such evidence could be heard by the court in chambers, thereby assuring 
a reasonable protection to the plaintiff’s trade secrets,” it does not 
appear that such a procedure was urged to the court. To admit an 
expert’s unexplained conclusions might in many situations lead to some- 
thing closely resembling wager of law. 

Not only must these basic facts appear, but they are subject to the 





209 Cf. Evans v. Commonwealth, 230 Ky. 411, 19 S. W.(2d) 1og1 (1929), 66 
A. L. R. 360 (1930) ; Note (1932) 66 U.S. L. Rev. 180; WicmMorE, THE PRINCIPLES 
OF JupicrAL Proor § 62. 

210 213 Iowa 677, 239 N. W. 715 (1931), (1932) 4 Dax. L. REv. 92. 

211 Cf. Spicer v. Benefit Ass’n of Ry. Employees, 17 Pac.(2d) 1107 (Ore. 
1933). Where the facts in evidence were sufficiently clear for the jury to draw 
conclusions from them, the exclusion of expert opinion was held correct. Cole v. 
Empire Dist. Elec. Co. 55 S. W.(2d) 434 (Mo. 1932). For a thorough analysis of 
this problem, see 4 WicMorE, EviwENce §§ 1926, 1928-29. 

212 89 Colo. 421, 3 Pac.(2d) 409 (1931). 

218 This, however, seems to be the usual attitude of the courts toward the 
mental capabilities of juries. See 4 WicMorE, EviDENCE § 1928. 

214 48 F.(2d) 743 (C. C. A. 8th, 1931). 

215 See Wigmore, Note (1932) 26 Int. L. Rev. 564. But see (1931) 41 YALE 
L. J. 144, 146. 
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exclusionary rules of evidence. Ingles v. The People *** is an interesting 
example. Going beyond his personal observations and his examination 
of a defendant in a murder trial, a doctor consulted nurses and social 
workers at the asylum where the defendant had been kept. The admis- 
sion of his opinion that the defendant was sane was held sufficient to 
reverse the conviction. The court reasoned that an opinion could not 
be based on extra-judicial statements of third persons.7** Exclusion of 
such evidence would be justified, had the knowledge of the witness been 
gained solely through conversation with others and perhaps a cursory 
examination of the defendant. But when, as is probably more frequent 
in medical practice, the thorough personal observations of the alienist 
are supplemented only by the reports of skilled and impartial assistants, 
an application of the opinion and hearsay rules to exclude his conclu- 
sions is a sacrifice of reason to formalism.”?* 

Scientific Treatises. The admission in evidence of scientific books 
and learned treatises has been vigorously urged.**® Expert opinion often 
consists of little more than a repetition of these sources, which are widely 
recognized as authoritative. Even though such evidence is hearsay, the 
few cases admitting it would seem preferable.?*° Recent decisions, how- 
ever, continue to regard this type of testimony as inadmissible when it 
is offered as direct evidence.?** In Whitley v. Stein,”* the Missouri 
court followed a well-recognized exception that the evidence is admis- 
sible on cross-examination to impeach the credibility and accuracy of an 
expert witness. This result is based on the theory that in that situation 
the statements in the book are not presented for the truth of the matter 
stated. Assuming the validity of the exclusionary rule, this exception 
seems logical only when the particular authority has been cited by the 
witness on direct examination.?** The Oregon court, in Kern v. Pul- 
len,*** seems to have overlooked this distinction. 





216 go Colo. 51, 6 Pac.(2d) 455 (1931). 

217 Cf. Aronovitz v. Arky, 219 S. W. 620, 623 (Mo. 1920). Contra: Southern 
Kan. Ry. v. Michaels, 57 Kan. 474, 46 Pac. 938 (1896). 

218 See 1 W1GMORE, EvmDENCE § 688. 

219 See 3 id. § 1690. 

220 The usual rule excludes this evidence. Bruggeman v. Illinois Cent. Ry., 147 
Towa 187, 123 N. W. 1007 (1909) ; see Note (1930) 65 A. L. R. 1102; 3 WicMoRE, 
EvmmENCE § 1693. Contra: Birmingham Ry. Light & Power Co. v. Moore, 148 Ala. 
115, 42 So. 1024 (1906). 

221 Marsh Wood Products Co. v. Babcock & Wilcox Co., 207 Wis. 209, 240 
N. W. 392 (1932); see Whitley v. Stein, 34 S. W.(2d) 998, 1001 (St. Louis Mo. 
Ct. App. 1931). 

222 34 S. W.(2d) 998 (St. Louis Mo. Ct. App. 1931). 

223 Whitley v. Stein, 34 S. W.(2d) 998 (St. Louis Mo. Ct:-App. 1931) ; Schrag v. 
Chicago City Ry., 265 Ill. 338, 106 N. E. 828 (1914) ; Travelers Ins. Co. v. Davies, 
152 Ky. 600, 153 S. W. 956 (1913); see 3 WicMoRrE, EvIDENCE § 1700. 

224 138 Ore. 222, 6 Pac.(2d) 224 (1931), (1932) 11 Ore. L. REv. 211. 
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UNFAIR COMPETITION — 1932 


The law of unfair competition has developed and is still developing 
primarily as a judicial reaction against unfair trade practices. Its evo- 
lution is as yet far from complete; a survey of recent cases clearly indi- 
cates its state of flux. Coupled with decisions upon which precedent 
and judicial inertia have exerted a retarding influence are many others 
which show a distinctly liberal and progressive approach. These cases, 
together with the increasingly important work of administrative agen- 
cies and an awakening legislative interest, reveal an unmistakable trend 
towards greater insistence upon the application of ethical standards to 
business. 


UNFAIR TRADE PRACTICES 
1. “ Passing Off” 


Bayuk Cigars, Inc. v. Schwartz ' is a striking demonstration that even 
in the most common type of unfair competition — passing off one’s own 
goods as those of another — judicial action cannot be forecast with 
certainty. The Bayuk Cigar Co., which had affixed the word “ Phila- 
delphia ” to its cigar labels and boxes since 1912, sued to enjoin the 
designation of a competing product by the phrase “ Philadelphia Phil- 
lies ”’, which the defendant had registered in 1929 under the New Jersey 
trade-mark statute. The defendant filed a cross-bill, praying that the 
complainant itself be restrained from using either “ Philadelphia ” or 
“ Phillies ”, Although it was admitted that the Bayuk Co. had not put 
the word “ Phillies ” on its labels until a month after the registration 
of the defendant’s mark, the court found as a fact that its cigars had 
for some years been referred to by that name by both jobbers and con- 
sumers. A decree was issued, enjoining the defendant from using 
“ Philadelphia ” and the plaintiff from using “ Phillies ”, on the ground 
that the Bayuk Co. had not affixed the latter word to its boxes or labels 
until after the registration by the defendant. This decision seems open 
to serious question. The defendant’s registration alone would not de- 
prive the plaintiff of whatever right it had acquired by its prior use of 
the name,? nor would its lack of affixation of the word “ Phillies ”, 
though fatal to an action for technical trade-mark infringement,* seem 





1 1 F. Supp. 283 (D.N. J. 1932). 

2 See Hopkins, TRADEMARKS, TRADENAMES, AND UNFAIR COMPETITION (4th ed. 
1924) § 31; Noms, Unramr Competition (3d ed. 1929) §§ 223a, 223b. 

3 See HopxINs, op. cit. supra note 2, § 30; Nims, UNFAIR COMPETITION § 189. 
The requirement of affixation is criticized in Handler and Pickett, Trade-Marks 
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necessarily to preclude relief from the unfair diversion of trade whch 
was almost certain to result from the defendant’s use of the name.* ;. 

An unusual application of injunctive relief against passing off was 
presented by Jantzen Knitting Mills v. Balmuth.® The defendant, a 
retail merchant, advertised a sale of “ Jantzen” bathing suits from 
which, however, he had removed the trade-mark. Although there was 
no direct proof that he did this in order to pass off suits of other makes 
as Jantzen’s, the court enjoined the practice as unduly conducive to 
fraud. A previous decision had indicated that where goods which could 
be legitimately sold under the name of the manufacturer were mingled 
with others, the selling of which with the same label constituted unfair 
competition, the use of the name would be absolutely enjoined if the 
difficulty of proving violation of an injunction limited to the unfair sale 
would be so great as to make it an ineffective remedy.* The present case 
goes further, however, since the defendant was not proved to have passed 
off any goods at all; the opportunity for fraud and deception, without 
more, was considered sufficient to justify imposition of the restraint. 
The decision seems correct as applied to the actual facts presented, since 
it is difficult to see what possible legitimate end the removal of the label 
could have served. However, should the holding be utilized as a prece- 
dent for a similar decree in a situation where, conceivably, the removal 
was induced by a proper motive, even though there was an equally 
great opportunity for fraud, it would be an unwarranted extension of 
the concept of unfair competition. 

A recent Indian case, Dwarkadas v. Lalchand,' suggests an interesting 
appendage to this problem which may be called “ inverse passing off ” 
— the passing off of another’s product as one’s own. The plaintiff had 
secured the Indian monopoly for the sale of gray shirtings made by the 
Manchester Mills. The defendant, who carried on a rival trade in piece 
goods, bought some of this material from the plaintiff, cut off the latter’s 
trade-mark, and sold it to wholesalers who believed that he had direct 
connections with the manufacturer. The fact that the defendant charged 
a higher price than the plaintiff was apparently attributed by purchasers 
to an assumption that greater care had been used in selecting the goods. 
The court continued a temporary injunction which had previously been 
granted,* emphasizing in its opinion that the removal of the mark was 





and Trade Names—An Analysis and Synthesis (1930) 30 Cor. L. REv. 759, 
760 et seq. 

4 Cf. Wolf Bros. & Co. v. Hamilton-Brown Shoe Co., 165 Fed. 413 (C. C. A. 
8th, 1908); Samson Cordage Works v. Puritan Cordage Mills, 211 Fed. 603 
(C. C. A. 6th, 1914) ; Coca-Cola Co. v. Boas, 27 F.(2d) 756 (D. Idaho 1928). 

5 257 N. Y. Supp. 611 (App. Div. 1932). 

® Cheney Bros. v. Gimbel Bros., 280 Fed. 746 (S. D. N. Y. 1922). 

7 [1932] All Ind. Rep. Sind 222. 

8 The action was originally brought to restrain the defendant from substituting 
for the plaintiff’s trade-mark a confusingly similar mark of his own. However, 
the court did not base its decision on the ground that there had been an infringe- 
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de eptive to the buying public. It is not easy to discover in this case 
suc 1 injury to the owner of the mark as is usually required to give him 
a Standing in court. That the defendant passed off the goods as his 
own imports did not decrease the plaintiff’s sales, since they had all been 
bought from him. The most that can be said is that the defendant’s 
a¢tion prevented an increase in the plaintiff’s goodwill; 1° there was 
apparently a fixed demand in India for Manchester Mills shirtings, so 
that the plaintiff could fairly contemplate a certain prestige from being 
sole distributor, which would redound to the benefit of his other business. 
As the court pointed out, however, relief was necessary in order to pre- 
vent purchasers from being led to believe that the defendant had bought 
directly from the manufacturer.1 This approach, looking primarily to 
the public interest and minimizing the necessity for injury to the plain- 
tiff, contrasts favorably with the “ public be hanged ” attitude adopted 
in a great many American cases.’? 


2. “Free Ride” 


Quite apart from diversion of trade by passing off, when the defendant 
avails himself of the plaintiff’s industry without giving compensation, 
he may aptly be said to be taking a “ free ride”. That no definite rules 
have yet been formulated by which the legality of such commercial piracy 
may be tested is illustrated by the recent decision in Gotham Music 
Service v. D. & H. Music Pub.Co.* The plaintiff, who had ressurrected 
an uncopyrighted ballad called “‘ Gambler’s Blues ” and had extensively 





ment, rather taking the view that removal of the label, without more, was unfair 
competition. Strangely enough, the decree was not framed to prevent the prac- 
tice disapproved of, for it apparently restrained only the defendant’s use of a 
mark similar to that of the plaintiff, leaving him free to employ a distinctive 
label or to sell the goods without any label at all. 

9 Likelihood of substantial injury to the plaintiff is usually a prerequisite to the 
granting of relief. Cf. Borden Ice Cream Co. v. Borden’s Condensed Milk Co., 
201 Fed. 510 (C. C. A. 7th, 1912) ; Loew’s Boston Theatres Co. v. Lowe, 248 Mass. 
456, 143 N. E. 496 (1924). Two recent cases, however, held that the interest of 
individual attorneys in preventing the defendants’ illegal practice of law was suffi- 
cient to secure them injunctive relief. Dworken v. Apartment House Owners’ 
Ass’n of Cleveland, 38 Ohio App. 265, 176 N. E. 577 (1931), (1931) 31 Cot. L. REv. 
1190; Paul v. Stanley, 12 Pac. (2d) 401 (Wash. 1932). 

10 See International News Service v. Associated Press, 248 U. S. 215, 247 
(1918) ; Federal Elec. Co. v. Flexlume Corp., 33 F.(2d) 412, 414 (C. C. A. 7th, 
1929). 

11 The analogous practice of the Federal Trade Commission in issuing cease 
and desist orders against misrepresentation of status has recently been upheld by 
the Supreme Court in Federal Trade Comm. v. Royal Milling Co., 53 Sup. Ct. 
335 (1933). See note 186, infra. 

12 Cf, Mosler Safe Co. v. Ely-Norris Safe Co., 273 U.S. 132 (1927) ; American 
Washboard Co. v. Saginaw Mfg. Co., 103 Fed. 281 (C. C. A. 6th, 1900); Note 
(1926) 26 Cox. L. REv. 199. 

18 259 N Y. 86, 181 N. E. 57 (1932). The decision is severely criticized in 
Note (1932) 2 Brooktyn L. REv. 103. 
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advertised it under the name “ St. James Infirmary ”, sought to enjoin 
the defendant from publishing the song under the same title."* The New 
York Court of Appeals held that since there was no element of passing 
off *® there could be no relief, two judges dissenting on the ground that 
the defendant’s conduct in appropriating the fruits of a competitor’s 
efforts was substantially like that condemned in /nternational News 
Service v. Associated Press..° Authority to support the decision of the 
majority is not lacking. In the absence of fraud or breach of contract, 
imitation of articles and designs not protected by patent or copyright has 
been uniformly permitted,’’ provided there is no deception as to their 
source.'* That the right to copy may incidentally deprive the originator 
of an ingeniously created demand for a particular product has not in- 
fluenced the courts.'® Such practices, however parasitic, are sanctioned 
by the public interest in freedom of competition, to which temporary 
monopolies under the patent or copyright statutes are notable excep- 
tions.2° Although the same justification does not extend to the pur- 
loining of advertising, courts have been discouragingly lenient toward 
such diversion of the benefits of publicity.24 ~The “ free ride ” doctrine 
implicit in the Associated Press case has been extended but seldom to 
unconscionable appropriation of a competitor’s advertising,?* and the 





14 The right of the defendant to market the composition under any title other 
than that popularized by the plaintiff was undisputed. 

15 J.e., the desideratum of purchasers was the particular combination of words 
and music, not the product of any one manufacturer. 

16 248 U. S. 215 (1918); cf. Notes (1919) 32 Harv. L. Rev. 566; (1919) 
13 Int. L. Rev. 708. The defendant was enjoined from reproducing news items, 
gathered by the Associated Press at great expense, until they had lost their com- 
mercial value. The Supreme Court spoke of the “ quasi-property ” interest re- 
tained by the complainant as against a competitor, even after the news had been 
published on bulletin boards. 

17 Crescent Tool Co. v. Kilborn & Bishop Co., 247 Fed. 299 (C. C. A. 2d, 1917) ; 
Cheney Bros. v. Doris Silk Corp., 35 F.(2d) 279 (C. C. A. 2d, 1929), (1929) 
43 Harv. L. Rev. 330; cf. Note (1930) 14 Minn. L. REv. 537. 

18 Flagg Mfg. Co. v. Holway, 178 Mass. 83, 59 N. E. 667 (1901); cf. Marvel 
Co. v. Pearl, 133 Fed. 160 (C. C. A. 2d, 1904). 

W Globe-Wernicke Co. v. Macey Co., 119 Fed. 696 (C. C. A. 6th, 1902); 
Eisenstadt Mfg. Co. v. Fisher Co., 241 Fed. 241 (C. C. A. 1st, 1917). But see 
Meccano v. Wagner, 234 Fed. 912, 920 (S. D. Ohio 1916) ; Nrws, UNFatR CoMPETI- 
TION § 289a; Note (1916) 30 Harv. L. Rev. 166. 

20 See Note (1916) 30 Harv. L. Rev. 166, 168; cf. Singer Mfg. Co. v. June Mfg. 
Co., 163 U. S. 169, 185 (1896); Flagg Mfg. Co. v. Holway, 178 Mass. 83, 91, 59 
N. E. 667 (1901). 

21 Cf. Hamilton Mfg. Co. v. Tubbs Mfg. Co., 216 Fed. 401 (C. C. W. D. 
Mich. 1908); Westminister Laundry Co. v. Hesse Envelope Co., 174 Mo. App. 
238, 156 S. W. 767 (1913); Crump Co. v. Lindsay, 130 Va. 144, 107 S. E. 679 
(1921). 

22 In at least two cases, however, protection was given. Coca-Cola Co. v. Old 
Dominion Beverage Corp., 271 Fed. 600 (C. C. A. 4th, 1921), certiorari denied, 
256 U.S. 703 (1921) ; Singer Mfg. Co. v. British Empire Mfg. Co., Ltd., 20 R. P. C. 
313 (Ch. D. 1903). 
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decision in the present case is likely to make such an extension even 
more difficult in the future. 

A more liberal approach was taken in Associated Press v. Sioux Falls 
Broadcast Ass’n.2*> A temporary injunction was issued against the un- 
authorized broadcast by radio station KSOO of news items gathered by 
the complainant. In both aspects of the “ free ride” theory — benefit 
to the defendant and injury to the plaintiff — the case may be dis- 
tinguishable from its predecessor, International News Service v. Associ- 
ated Press.** However, it can scarcely be doubted that the station’s use 
of news items in attracting an audience for its sustaining programs, with 
a corresponding increase in the rates commanded for commercial ad- 
vertising, was merely a less direct means of obtaining profit than that 
restrained in the earlier case. But such beneficial use of another’s efforts 
is not ordinarily enjoined unless there is some element of damage to the 
plaintiff,?° and the injury in the present situation is not readily apparent. 
Although it is possible that the potential market for papers published 
by members of the Associated Press might be reduced, it is equally pos- 
sible that the increased interest in current events fostered by the broad- 
casting of fragmentary news items might have the opposite effect.?° 


TRADE MARKS 


1. Who May Oppose Registration 


The Trade Mark Act provides that “ Any person who believes he 
would be damaged by the registration of a mark may oppose the 
same. . . .” 2” A similarly worded provision applies to actions for the 
cancellation of marks improperly registered.2* Despite the broad lan- 





23 Decided by the District Court of South Dakota, March 14, 1933. See N. Y. 
Times, March 15, 1933, at 13; U. S. Daily’s L. J., April 25, 1933, at 167. 

24 248 U. S. 215 (1918); see note 16, supra. 

25 Cf., e.g., Borden Ice Cream Co. v. Borden’s Condensed Milk Co., 201 Fed. 
510 (C. C. A. 7th, 1912) ; Loew’s Boston Theatres Co. v. Lowe, 248 Mass. 456, 143 
N. E. 496 (1924). 

26 A resolution not to furnish news items to radio chains, and forbidding 
member newspapers from broadcasting other than brief bulletins of national im- 
portance, adopted at a meeting of the Associated Press on April 24, 1933, seems to 
indicate that the majority believed broadcasting to be injurious to them. How- 
ever, the view that the sale of newspapers was stimulated by this practice was 
likewise expressed at the conference. See N. Y. Times, April 25, 1933, at 1. 

27 33 Stat. 726 (1905), 15 U. S. C. $86 (1926). 

28 “ Whenever any person shall deem himself injured by the registration of a 
trade-mark in the Patent Office he may at any time apply to the Commissioner 
of Patents to cancel the registration thereof.” 33 Strat. 728 (1905), 15 U. S. C. 
$93 (1926). Because of this similarity of language, the courts have declared that 
the same interest or injury must be shown by the objecting party, whether the 
proceedings are in opposition to, or for cancellation of, a registration. See Electro 
Steel Co. v. Lindenberg Steel Co., 43 App. D. C. 270, 273 (1915); United Shoe 
Mach. Corp. v. Compo Shoe Mach. Corp., 56 F.(2d) 292, 295 (C. C. P. A. 1932). 
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guage of the statute, the right to oppose registration clearly depends on 
something more than a vague fear of remote damage, or of an injury 
which is no greater than that suffered by the public at large.2® There 
has been considerable doubt, however, as to the extent of the interest or 
injury necessary to serve as the basis of an opposition. Three cases 
decided within the last two years have done much to clarify this doubt.*° 

The early cases dealing with this question in the Court of Appeals of 
the District of Columbia, which then heard appeals from the rulings of 
the Patent Commissioner,” are difficult to reconcile. In some, there is 
express language to the effect that the opposer must prove prior use of 
the disputed mark as a trade-mark upon goods of the same description.*? 
In others, the court held the requisite interest to be shown where the 
opposer had used the mark in advertising similar goods and/or in com- 
municating with his customers concerning them, even though he had 
never employed it as a trade-mark.** Only where oppositions have been 
based on the statutory prohibition against the registration of a “ mark 
which consists merely in the name of an individual, firm, corporation, or 
association ” ** have the decisions been consistent. In this situation, it 
has been quite uniformly held that a person or corporation whose name 
was so utilized would be presumed to be damaged even though no com- 


petition was shown.*® 
In Model Brassiere Co., Inc. v. Bromley-Shepard Co., Inc.** the Court 





29 See Underwood Typewriter Co. v. A. B. Dick Co., 36 App. D. C. 175, 178 
(1911); Electro Steel Co. v. Lindenberg Steel Co., 43 App. D. C. 270, 273 (1915); 
United Shoe Mach. Corp. v. Compo Shoe Mach. Corp., 56 F.(2d) 292, 295 
(Cc... C. PB. A.2933). 

380 Model Brassiere Co., Inc. v. Bromley-Shepard Co., Inc., 49 F.(2d) 482 
(C. C. P. A. 1931); United Shoe Mach. Corp. v. Compo Shoe Mach. Corp., 56 
F.(2d) 292 (C. C. P. A. 1932); Weil-McLain Co. v. American Radiator Co., 57 
F.(2d) 353 (C. C. P. A. 1932). 

81 See 33 Stat. 727 (1905), 15 U. S. C. $89 (1926). This appellate jurisdic- 
tion was transferred, in 1929, to the Court of Customs and Patent Appeals. 45 
Stat. 1476 (1929), 15 U. S. C. Supp. VI § 89 (1932); see note 49, infra. 

82 See, e.g., Battle Creek Sanitarium Co., Ltd. v. Fuller, 30 App. D. C. 411, 
416 (1908); Underwood Typewriter Co. v. A. B. Dick Co., 36 App. D. C. 175, 
178 (1911) ; Wilson v. Hecht, 44 App. D. C. 33, 38 (1915). The theory advanced 
in these cases was that unless the opposer had so used the mark, he could suffer 
no damage from its registration by another. However, it seems perfectly ap- 
parent that injury to the business of the opposer might often result if he had em- 
ployed the mark in other ways. In fact, this was acknowledged in cases decided 
by the same court during the same period as those cited above. See, e.g., Electro 
Steel Co. v. Lindenberg Steel Co., 43 App. D. C. 270, 273 (1915). 

83 Electro Steel Co. v. Lindenberg Steel Co., 43 App. D. C. 270 (1915); Atlas 
Underwear Co. v. B. V. D. Co., 48 App. D. C. 425 (1919). 

84 33 Stat. 725 (1905), 15 U.S. C. $85 (1926). 

85 Cf. Asbestone Co. v. Philip Carey Mfg. Co., 41 App. D. C. 507, 510 (1914); 
Howard Co. v. Baldwin Co., 48 App. D. C. 437, 441 (1919); Beechnut Cereal Co. 
v. Beech-Nut Packing Co., 273 Fed. 367 (App. D. C. 1921) ; Tinker v. M. F. Pat- 
terson Dental Supply Co., 287 Fed. 1014, 1016 (App. D. C. 1923). 

86 49 F.(2d) 482 (C. C. P. A. 1931). 
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of Customs and Patent Appeals attempted to evolve a workable rule for 
some phases of the question. A petition was filed to cancel the registra- 
tion of “ Ensemble ” as a trade-mark for a certain type of ladies’ com- 
bination undergarments on the ground that the mark was descriptive.*” 
The petitioning corporation alleged that this word had been used by it 
and by many others, including its customers, in advertising similar goods 
long prior to the employment of the mark by the registered owner. The 
latter objected that since there was no allegation of the use of “ En- 
semble ” as a trade-mark, these cancellation proceedings could not be 
maintained. This contention was overruled and the registration can- 
celled by the Commissioner of Patents. The court, affirming this ruling, 
declared that where a petitioner asserts that a mark is not susceptible of 
exclusive ownership, as where it is descriptive, “ he is not required to 
show that he, on the date of filing the petition, was actually using the 
descriptive term on or in connection with his goods”, but where the 
petitioner claims that he is the true owner of the mark, he must show 
a prior trade-mark use.** The court did not determine what was the 
minimum showing of interest which would meet the requirements of the 
statute. The holding is a precedent only as applied to a situation where 
the objector is actually selling similar goods, and has used the disputed 
mark in advertisements and in dealing with customers. 

The case of United Shoe Mach. Corp. v. Compo Shoe Mach. Corp.*® 
goes further. The mark “ Compo ” had been registered for use on shoes 
having composition soles. The registered owner sold machines for the 
manufacture of these shoes,*° and licensed purchasers to use the trade- 
mark. The United Shoe Machinery Corporation, although it had never 
manufactured similar goods, nor used the word “ Compo ” in its business 
dealings, applied to have the registration cancelled on the ground that 
the word was descriptive. The petitioner showed that it had been de- 
veloping, and was about to put on the market, machines adapted to the 
production of shoes with composition soles, and contended that prospec- 
tive buyers of these machines would not purchase them if they might not 
use the term “Compo”. The court held that the word was descriptive 





87 “| | .no mark which consists merely ...in words or devices which are 
descriptive of the goods with which they are used, or of the character or quality 
of such goods .. . shall be registered... .” 33 Stat. 725 (1905), 15 U.S. C. 
$85 (1926). 

88 See Model Brassiere Co., Inc. v. Bromley-Shepard Co., Inc., 49 F.(2d) 482, 
485 (C. C. P. A. 1931). While many of the earlier cases can be reconciled on the 
basis of this distinction, others do not lend themselves to such classification. Cf. 
Battle Creek Sanitarium Co., Ltd. v. Fuller, 30 App. D. C. 411 (1908) (op- 
position to registration of mark “ Health Food” dismissed because opposer had 
never affixed the words to his goods, although he had used them in advertisements) . 

89 56 F.(2d) 292 (C. C. P. A. 1932). 

40 At the time the mark was registered its claimant was manufacturing shoes 
and applying the word “ Compo ” to them as a trade-mark. The rights under the 
registration were subsequently assigned to the Compo Shoe Machinery Corporation. 
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and that the petitioner had shown sufficient damage. This case, together 
with an equally liberal decision in Weil-McLain Co. v. American Radia- 
tor Co.,** may be regarded as establishing on a firm basis the rule origi- 
nally stated in the Patent Office,*? and quoted with approval by the Court 
of Customs and Patent Appeals: ** that injury to dealers in similar goods 
“‘ will be presumed to follow the improper registration of any descriptive 
word ” or mark, even though such dealers have never used it. 


2. What Goods are of the “ Same Descriptive Properties” 


Another section of the Trade Mark Act which has caused considerable 
confusion ** provides that “ trade-marks which are identical with .. . 
or which so nearly resemble a registered or known trade-mark owned and 
in use by another, and appropriated to merchandise of the same descrip- 
tive properties, as to be likely to cause confusion or mistake in the mind 
of the public . . . shall not be registered.” *° Two interpretations have 
been placed by the courts upon the phrase “ same descriptive proper- 
ties.”. Some cases have held that the probability of one product’s being 
mistaken for another is the test to be applied; if the articles differ in 
their distinguishing characteristics, the second mark may be registered 
even though the general characteristics of the goods, together with the 
manner of their sale and use, are sufficiently similar to permit of con- 
fusion as to their origin.** For example, although both kalsomine and 
white lead are used for painting walls, and are sold by the same dealers 
to the same class of purchasers, they have been held not to be of the 
“same descriptive properties ” since they differ in their chemical com- 
position and in their appearance.*” In the other line of cases, the likeli- 





41 57 F.(2d) 353 (C. C. P. A. 1932). Registration of a mark consisting of a 
“band of red color interposed between black end bands of a boiler ” was opposed 
by a corporation which had long sold the same type of boilers with black ends 
interposed by gray. It was urged that the applicant’s mark was descriptive and 
functional. The opposition was dismissed by the Commissioner on the ground that 
the opposer had no standing as such, since it was not then using any coloring 
scheme with which registration of the applicant’s mark would interfere. On ap- 
peal, the court, citing the United Shoe and Model Brassiere cases and declaring 
further discussion unnecessary, reversed the Commissioner’s ruling. 

42 See Fleischman Co. v. Anderson, 12 Trade-Mark Rep. 474 (1922) ; Marinello 
v. Plough Chemical Co., 16 Trade-Mark Rep. 541, 542 (1926). 

43 See United Shoe Mach. Corp. v. Compo Shoe Mach. Corp., 56 F.(2d) 292, 
297 (C. C. P. A. 1932). 

44 “Thousands of pages have been written by the courts in construing .. . 
[this] provision and there are but few statutory phrases which have produced 
so much variance and conflict of judicial opinion.” California Packing Corp. v. 
Tillman & Bendel, Inc., 40 F.(2d) 108, 110 (C. C. P. A. 1930). 

45 33 Stat. 728 (1905), 15 U. S. C. §85(b) (1926). 

46 Muralo Co. v. National Lead Co., 36 App. D. C. 541 (1911); American 
Tobacco Co., Inc. v. Gordon, 10 F.(2d) 646 (App. D. C. 1925). 

47 Muralo Co. v. National Lead Co., 36 App. D. C. 541 (1911). The court 
considered it unnecessary to decide whether the picture of a Dutchman, sought to 
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hood of confusion as to the origin of the products is regarded as the 
determining factor; the courts have said that they would give a limited 
or extended meaning to the statute depending on whether or not there 
might be such deception if the marks were attached.** 

The Court of Customs and Patent Appeals, which since 1929 has 
heard almost all the trade-mark registration cases,*® seemed definitely to 
have committed itself to the broader construction.°° But in a recent 
decision,®! while paying lip-service to that rule, the court apparently re- 
verted to the other approach. Application was made for registration 
of the mark “ Adjust-O-Matic ” for thermostatically controlled electric 
flatirons, which were sold by dealers in electrical supplies, and in hard- 
ware and department stores. Opposition was filed by the W company, 
which had registered the marks “ Oil-O-Matic ” and “ Dist-O-Matic ” for 
use on electrically operated and thermostatically controlled oil-burning 
devices, and the mark “ Ice-O-Matic ” for similarly operated domestic 
refrigerating units. The opposer’s products had been widely advertised, 
and were sold by the same dealers who handled flatirons. The Com- 
missioner of Patents dismissed the opposition and was upheld by the 
court, which declared that the applicant’s goods were not of the “ same 
descriptive properties ” as the products of the opposer, and that the 
marks were not confusingly similar. It is perfectly apparent that a 
person seeking to purchase an oil-burning or refrigerating device would 
not be deceived by the mark “ Adjust-O-Matic ” into buying a flatiron, 
but the dissenting judge seems clearly sound in concluding that the pur- 
chaser of a flatiron bearing that mark might be deceived into thinking 
that the opposer was its manufacturer. At the very least, the rule that 
all doubts as to the propriety of registration are to be resolved against 





be registered as a trade-mark for the kalsomine, too closely resembled the picture 
of a Dutch boy which the opposer had previously registered as a trade-mark for 
white lead. 

48 Cf. California Packing Corp. v. Price-Booker Mfg. Co., 285 Fed. 993, 995 
(App. D. C. 1923); Yale Elec. Corp. v. Yale & Towne Mfg. Co., 12 F.(2d) 183, 
184 (App. D. C. 1926); B. F. Goodrich Co. v. Hockmeyer, 40 F.(2d) 99, 103 
(C. C. P. A. 1930) ; California Packing Corp. v. Tillman & Bendel, Inc., 40 F.(2d) 
108, 110 (C. C. P. A. 1930) ; see Tew, “ Goods of the Same Descriptive Properties” 
(1932) 14 J. or Pat. Orr. Soc. 578, 581. 

49 The Act of 1905 provided that appeals from the Commissioner were to be 
heard by the Court of Appeals of the District of Columbia. 33 Star. 727 (1905), 
15 U. S. C. §89 (1926). An unsuccessful applicant for registration was also 
permitted to bring a bill in equity to compel the Commissioner to register the 
mark, even though his ruling had been sustained by the Court of Appeals. 16 Srart. 
205 (1870), 35 U.S. C. § 63 (1926). In 1927, a statute withdrew the dual remedy 
and required an election between an appeal and a suit in equity. 44 Srat. 1335-36 
(1927), 35 U. S. C. Supp. VI, 8§ 59a, 63 (1932). A later statute transferred ap- 
pellate jurisdiction from the Court of Appeals to the Court of Customs and Patent 
Appeals. 45 Stat. 1476 (1929), 15 U.S. C. Supp. VI § 89 (1932). 

50 See cases cited in note 48, supra. 

. 51 Williams Oil-O-Matic Heating Corp. v. Westinghouse Elec. & Mfg. Co., 23 
Trade-Mark Rep. 29, 16 U. S. Par. Q. 31 (C. C. P. A. 1932). 
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the newcomer °? would seem to have been applicable. However, in view 
of the authorities cited and the language used by the court, a conclusion 
that this case marks the beginning of a permanent departure from the 
principles previously laid: down would probably be unwarranted. 


3. Affixation of Trade Mark to Exports 


In Davey & Sons v. Minifie & Co.** the owner of a trade-mark for 
flour, registered in Australia, sued to enjoin the defendant, also in Aus- 
tralia, from packing flour in bags bearing a substantially similar mark 
for exportation to one X, the registered owner of the mark in Singapore. 
There was evidence to show that the defendant used the disputed symbol 
only on goods sent to X, and that it was carefully concealed from view 
during transit in Australia. The court held for the plaintiff, declar- 
ing that the affixation of the mark in connection with any commercial 
transaction, including exportation, was an infringement. Although the 
decision seems unexceptionable under a literal construction of the defi- 
nition of infringement contained in the Australian statute,®* which re- 
sembles the corresponding provision of the American Trade Mark Act,°*® 
the policy behind this legislation hardly justifies the result reached. The 
concealment of the symbol during transit prevented it from functioning 
as a trade-mark until the flour had left Australia, and no confusion or 
deception as to the “ownership or origin” °* of the goods could be 
caused in Singapore, since X was the only one entitled to use the mark 
there. 





52 See California Packing Corp. v. Price-Booker Mfg. Co., 285 Fed. 993, 995 
(App. D. C. 1923); American Products Co. v. Braithwaite, 53 F.(2d) 532, 533 
(C. C. P. A. 1931) ; United States Glass Co. v. Tiffany & Co., 55 F.(2d) 440, 442 
(C. C. P. A. 1932). 

53 [1932] Vict. L. R. 477. 

54 Rights acquired by registration of a trade-mark “shall be deemed to be 
infringed by the use, in respect of the goods in respect of which it is registered, of 
a mark substantially identical with the trade mark or so nearly so resembling it as 
to be likely to deceive.” Acts oF PARLIAMENT OF CoMM. OF AUSTRALIA (1905) 
No. 20, § 53. 

55 “ Any person who shall... colorably imitate any such trade-mark and 
affix the same to merchandise of substantially the same descriptive properties as 
those set forth in the registration ...and shall use ... such. . . colorable 
imitation in commerce among the several states, or with a foreign nation .. .” 
shall be guilty of infringement. 33 Stat. 728 (1905), 15 U. S. C. § 96 (1926). In 
Hecker H-O Co., Inc. v. Holland Food Corp., 36 F.(2d) 767 (C. C. A. 2d, 1929), 
the defendant corporation was enjoined from affixing the trade-mark of the plaintiff 
to goods intended exclusively for sale abroad, but in this case both parties were 
competitors in the foreign market. q 

56 This is the historical view of the function of a trade-mark, and is still re- 
garded by the courts as the guiding principle of trade-mark law. See Hanover 
Star Milling Co. v. Metcalf, 240 U. S. 403, 412 (1916); Dennison Mfg. Co. v. 
Thomas Mfg. Co., 94 Fed. 651, 656 (C. C. D. Del. 1899); Nims, Unrair Com- 
PETITION 505. But cf. Schechter, The Rational Basis of Trademark Protection 
(1927) 40 Harv. L. Rev. 813, 822. 
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TRADE NAMES 


1. Limitations on the Use of One’s Own Name 


The past year has witnessed litigation of the usual run of cases in 
which injunctions were sought to prevent the use of an individual’s sur- 
name as the designation of his business when it closely resembled the 
name of the complainant’s concern. This type of problem will continue 
to trouble the courts so long as human nature is such as to induce 
Watermans to enter the fountain pen business, Bakers to manufacture 
chocolate, and Horlucks to sell malted milks.** 

None of the recent decisions on this subject can really be said to 
represent a change or development in the law. Their tendency, with a 
single exception, is to cling to the view that every man has an inherent 
and indestructible right to conduct his business under his own name.*® 
To be sure, he must take reasonable precautions to prevent confusion 
of his concern with that of an earlier trader bearing the same name, but 
certainty of differentiation is not required.®® Thus, in Neubert v. Neu- 
bert,®° although a conscious effort was apparently made by the defend- 
ants to appropriate to their firm the goodwill of the plaintiff,* the court 
and counsel took it for granted that an absolute injunction could not 
properly be issued. The decree merely required the defendants to use 
an explanatory suffix in order to distinguish their partnership from the 





57 Cf., e.g., L. E. Waterman Co. v. Modern Pen Co., 235 U. S. 88 (1914); 
Horlick’s Malted Milk Corp. v. Horluck’s, Inc., 59 F.(2d) 13 (C. C. A. oth, 
1932). For an interesting discussion of the long series of cases involving the use 
of such names, see Nims, UnFatirR COMPETITION 179-85. 

58 This dogma has been stated by the courts in cases without number. See, 
e.g., Howe Scale Co. v. Wyckoff, Seamans & Benedict, 198 U. S. 118, 136 (1905) ; 
Hilton v. Hilton, 89 N. J. Eq. 182, 183, 104 Atl. 375, 376 (1918); Notes, L. R. A. 
1916C 255, (1927) 47 A. L. R. 1189, 1190. Many commentators have argued 
against the existence of any such right, where confusion will result unless the new- 
comer is restrained from conducting his business under his own name, which is 
the same as that of an earlier, more widely known trader. See Nims, UNFAIR 
CoMPETITION 171; PEARCE, Passtnc Orr (1928) 98; RocEers, Goop W111, TRApDE- 
Marks AND UNFAIR TRADING (1914) 159; Handler and Pickett, supra note 3, at 
197-200; Wigmore, Justice, Commercial Morality and the Federal Supreme Court 
(1915) 10 Int. L. Rev. 178 passim. 

59 Cf., e.g., Herring-Hall-Marvin Safe Co. v. Hall’s Safe Co., 208 U. S. 554 
(1908) ; L. E. Waterman Co. v. Modern Pen Co., 235 U. S. 88 (1914); Carter v. 
Carter Elec. Co., 156 Ga. 297, 119 S. E. 737 (1923). 

60 161 Atl. 16 (Md. 1932). 

61 The plaintiff had been in the oyster-packing business under the name of 
Neubert for almost fifty years, and had acquired a nation-wide reputation. The 
defendants, all of whom were named Neubert, formed a partnership in 1921 and 
entered the same business under the name of “ Castle Packing Co.”. In 1931 they 
changed the name of their firm to “Neubert Bros.” and refused to add any 
qualifying or distinguishing words, even though both concerns were located in 
Baltimore. 
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plaintiff’s business.*? Likewise, in Horlick’s Malted Milk Corp. v. Hor- 
luck’s, Inc.** the defendant corporation was enjoined only from using the 
plural or possessive forms of the name of its organizer, Horluck, in con- 
nection with advertisements and sales of malted milk. 

De Nobili Cigar Co. v. Nobile Cigar Co.® is the only one of the recent 
cases which departs at all from the traditional dogma. The court found 
that the defendant corporation had adopted the name of its “ figure- 
head ”’ president, Nobile, in order to realize on the favorable reputation 
enjoyed by the plaintiffs “De Nobili” cigars. Use of the word 
“ Nobile” by the defendant company was, therefore, absolutely en- 
joined. While most of the earlier cases, and many modern ones, appear 
to hold that even such a fraudulent use of a corporate officer’s name can 
only be partially, and not completely, enjoined,® within recent years 
the trend has been in the direction of the result reached by the instant 
court.®*° 


2. Revocability of License to Use Another’s Name 


That a gratuitous license to use the name of the licensor as a trade- 
mark or trade name may become irrevocable if expenditures are made 
in reliance thereon appears to be well settled.°” However, the applica- 
tion of this rule to different factual situations by different judges yields 
varying results, since it involves subjective determination of the equity 
of the plaintiff’s prayer for relief. This has been strikingly illustrated by 
the decisions reached in two Ohio cases within the last year. 

In Burns v. Navorska * the defendant conducted a market under the 
name of B, a former owner. For over seven years after B had sold the 
business, his name continued to be used and substantial sums were spent 





62 As to the general ineffectiveness of explanatory suffixes or prefixes to pre- 
vent confusion, see R. Guastavino Co. v. Comerma, 184 Fed. 549, 550 (C. C. S. D. 
N. Y. 1911); Nrms, UNFAIR CoMPETITION 185 et seq.; Handler and Pickett, supra 
note 3, at 184-85, n.48. 

68 59 F.(2d) 13 (C. C. A. oth, 1932). 

64 56 F.(2d) 324 (C. C. A. 1st, 1932). 

65 Cf., e.g., L. E. Waterman Co. v. Modern Pen Co., 235 U. S. 88 (1914); 
David E. Foutz Co. v. S. A. Foutz Stock Food Co., 163 Fed. 408 (C. C. D. Md. 
1908); Nestor Johnson Mfg. Co. v. Alfred Johnson Skate Co., 313 Ill. 106, 144 
N. E. 787 (1924); see (1932) 31 Micn. L. REv. 292, 293. 

66 Cf. Vick Medicine Co. v. Vick Chemical Co., 11 F.(2d) 33 (C. C. A. 5th, 
1926); G. B. McVay & Son Seed Co., Inc. v. McVay Seed & Floral Co., Inc., 201 
Ala. 644, 79 So. 116 (1918) ; Note (1930) 66 A. L. R. 948, 998; see Handler and 
Pickett, supra note 3, at 199. 

87 Cf. Bennett & Sons v. Farmers’ Seed & Gin Co., 288 Fed. 365 (C. C. A. sth, 
1923), certiorari denied, 263 U. S. 704 (1924); Holmes, Booth & Haydens v. 
Holmes, Booth & Atwood Mfg. Co., 37 Conn. 278 (1870); Tanner-Brice Co. v. 
Sims, 174 Ga. 13, 161 S. E. 819 (1931); Burns v. Navorska, 42 Ohio App. 313, 
182 N. E. 282 (1932); Harris v. Brown, 202 Pa. 16, 51 Atl. 586 (1902) ; Brooks 
v. Heartfield, 2 S. W.(2d) 510 (Tex. Civ. App. 1928) ; see Hopxmns, op. cit. supra 
note 2, at 181b. 

68 42 Ohio App. 313, 182 N. E. 282 (1932). 
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in advertising it without any objection having been made. Then B 
opened a new market next door to that of the defendant and sued to 
enjoin the latter from using his name. An injunction was denied on the 
ground that the plaintiff’s silence for so long a period justified an infer- 
ence of his consent ® which could not be revoked after money and effort 
had been expended in the expectation that it would continue. 

Nisley Shoe Co. v. Nisley Co.” reached an opposite result. N, owner 
of a store bearing his name, sold shoes which, at his request, had been 
stamped “ N ” by their manufacturers. X, one of these manufacturers, 
deciding to enter the retail business, organized the defendant corpora- 
tion to put the project into effect and employed N as its managing di- 
rector. The latter consented to the use of his name as a designation for 
the new firm and as a trade-mark for the shoes to be sold. After three 
years had passed and the defendant’s chain of stores numbered thirty, 
N’s connection with it was severed. Suit was brought two years later to 
enjoin the defendant from continuing the use of the plaintiff's name. 
The court found that there was no contract between the parties covering 
this matter, and held that N’s consent was revocable at will. An injunc- 
tion was granted over the defendant’s plea that its huge expenditures in 
reliance upon the original permission and continued acquiescence of the 
plaintiff created an estoppel.7! The decision is difficult to support. An 
analogy may, of course, be found in the many cases which have held that 
a gratuitous license concerning real property remains revocable despite 
a change in the position of the licensee.** But the court did not take 
that approach. It apparently conceded that there might be circum- 
stances warranting the raising of an estoppel against the licensor, but 
held that the particular facts of the case did not justify such a conclu- 
sion. Most cases in which a similar situation has been presented have 
tended to reach an opposite result.7* 





69 The plaintiff argued that he had had no legal right to object to the use of 
his name while he was not in business, and that his silence should therefore be no 
bar to his present right to relief. The court rejected this contention, pointing out 
that a suit to enjoin the use of plaintiff’s name would lie even in the absence of 
competition. See Burns v. Navorska, 42 Ohio App. 313, 182 N. E. 282, 283 (1932). 
Accord: Scheer v. American Ice Co., 32 Misc. 351, 66 N. Y. Supp. 3 (1900). But 
see Tanner-Brice Co. v. Sims, 174 Ga. 13, 19, 161 S. E. 819, 822 (1931) ; HoPpKINs, 
op. cit. supra note 2, at 230, 243; Note (1927) 48 A. L. R. 1257, 1260-61. 

70 16 U. S. Pat. Q. 319 (S. D. Ohio 1932). 

71 A cross-bill which sought to enjoin the plaintiff from using the name “ Nis- 
ley” and the store front distinguishing the defendant’s chain was dismissed. 

72 Morse v. Lorenz, 262 Ill. 115, 104 N. E. 237 (1914); Crosdale v. Lanigan, 
129 N. Y. 604, 29 N. E. 824 (1892); see 2 TrFFANY, REAL Property (2d ed. 1920) 
1208 et seg. Contra: Rerick v. Kern, 14 S. & R. 267 (Pa. 1826). 

78 Cf. Tanner-Brice Co. v. Sims, 174 Ga. 13, 161 S. E. 819 (1931); Harris v. 
Brown, 202 Pa. 16, 51 Atl. 586 (1902) ; Brooks v. Heartfield, 2 S. W.(2d) 510 (Tex. 
Civ. App. 1928). 
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3. Protection of Corporate Names 


The rule was formerly well settled that a corporation could not secure 
an injunction to prevent ‘another firm from using a confusingly similar 
name where there was no actual competition between them in the sale 
of the same class of goods or services."* The underlying theory was that 
no injury could be sustained unless there was a likelihood that the public 
would purchase the defendant’s product in the belief that it was made 
by the plaintiff. That these rigid requirements have not been altogether 
discarded is shown by the recent case of Drylce Corp. of America v. 
Louisiana Dry Ice Corp.”® Ina suit to restrain the defendant from using 
the words “ dry ice ” in‘its name, the evidence established the fact that 
this phrase, though descriptive, had become assimilated in the mind of 
the public to the solid carbon-dioxide manufactured by the plaintiff and 
its affiliates. The defendant pleaded prematurity of suit on the ground 
that it had not yet engaged in business, even though it was fully or- 
ganized and prepared to manufacture the same commodity. The Circuit 
Court of Appeals for the Fifth Circuit, sustaining the plea,’* declared 
that the defendant’s use of the words “ dry ice” in its name was not 
objectionable so long as unaccompanied by conduct directed toward 
“ passing off ” its product for that of the plaintiff."” 

This case, however, is out of line with the modern tendency, which is 
to grant protection to corporate names,’* even in the absence of actual 





74 Cf. Borden Ice Cream Co. v. Borden’s Condensed Milk Co., 201 Fed. 510 
(C. C. A. 7th, 1912) ; Corning Glass Works v. Corning Cut Glass Co., 197 N. Y. 173, 
go N. E. 449 (1910) ; see Note (1930) 66 A. L. R. 948, 964. 

75 54 F.(2d) 882 (C. C. A. 5th, 1932), certiorari denied, 286 U.S. 558 (1932). 
See also Good Housekeeping Shop v. Smitter, 254 Mich. 592, 596, 236 N. W. 872, 
873 (1931). 

76 Many cases decided by other courts indicate that they would probably be 
reluctant to sustain a plea of prematurity under the facts of the DrylIce case. 
Cf. Standard Oil Co. of Me., Inc. v. Standard Oil Co. of N. Y., 45 F.(2d) 309, 311 
(C. C. A. 1st, 1930) ; Standard Oil Co. of N. M., Inc. v. Standard Oil Co. of Cal., 
56 F.(2d) 973, 976 (C. C. A. roth, 1932); Cleveland Opera Co. v. Cleveland Civic 
Opera Ass’n, Inc., 22 Ohio App. 400, 411, 154 N. E. 352, 355 (1926). 

77 The court paid no heed to the contention that the public might be con- 
fused by the similarity of names, and might purchase securities of the defendant 
corporation on the strength of their confidence in the plaintiff. 

78 Many states have enacted legislation seeking to prevent a new corporation 
from assuming a name already used by an existing corporation, or one so similar 
thereto as to cause confusion. See, e.g., Int. Rev. Stat. (Smith-Hurd, 1931) c. 32, 
§ 24; Micu. Comp. Laws (1929) $9955; N. Y. Gen. Corp. Law (1929) § 9; see 
Note (1932) 20 Car. L. Rev. 633. These statutes have been variously construed. 
Some courts hold that they are merely declaratory of the common law. National 
Grocery Co. v. National Stores Corp., 95 N. J. Eq. 588, 123 Atl. 740 (1924), 
aff'd, 97 N. J. Eq. 360, 127 Atl. 925 (1925); see Note (1930) 66 A. L. R. 948, 968. 
Others hold that the prohibition also extends to cases in which there is no possi- 
bility of competition. State v. Howell, 80 Wash. 649, 141 Pac. 1157 (1914); see 
Note (1930) 66 A. L. R. 948, 969. 
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competition. If the designations of the two firms are identical, or nearly 
so, and if their businesses are so similar as to cause the public to confuse 
one with the other, or to believe that they are affiliated, the second 
corporation which adopts the name will be required to differentiate 
itself, even though there is no likelihood of confusion between their 
products.”® This change in the law is due to the realization that the 
reputation of the older corporation is endangered by the possibility that 
the newcomer will sell inferior goods, or will issue stock or bonds which 
may depreciate in value.*° 

John Forsythe Co., Inc. v. Forsythe Shoe Corp.® is illustrative of 
the modern attitude. The plaintiff corporation, which had for many 
years operated stores selling men’s clothing and haberdashery, sued to 
enjoin the defendant from using the name “ Forsythe ” in retailing 
women’s apparel. There was evidence to show that the plaintiff had at 
an earlier date handled women’s wear and was planning to resume this 
line. An injunction was issued, the court declaring that the business of 
the defendant did not differ so widely from that of the plaintiff as to 
preclude the possibility of confusion. The requirement of actual com- 
petition was disregarded. 

The same approach was taken in Standard Oil Co. of New Mexico, 
Inc. v. Standard Oil Co. of California.** Although the defendant here, 
as in the Drylce case, had not yet engaged in business, an injunction 
was granted restraining it from using any name containing the words 
“ Standard Oil ” on the ground that the phrase had acquired a secondary 
meaning, indicating goods sold by the plaintiff. The court overruled 
the contention of the defendant that the injunction should not extend to 
the production or manufacture of petroleum products, phases of the oil 
industry in which the plaintiff was not then engaged. Referring to the 
modern trend toward economic and industrial integration, the court de- 
clared that no proof of actual present competition was required, and 
that the plaintiff was entitled to protection within the potential range of 
expansion authorized by its charter. 

The case which seems to have departed the furthest from the old rule 
is Tiffany & Co. v. Tiffany Productions, Inc.,8* in which the defendant, 





79 Cf. British-American Tobacco Co., Ltd. v. British-American Cigar Stores Co., 
211 Fed. 933 (C. C. A. 2d, 1914) ; Akron-Overland Tire Co. v. Willys-Overland Co., 
273 Fed. 674 (C. C. A. 3d, 1921) ; Long’s Hat Stores Corp. v. Long’s Clothes, Inc., 
224 App. Div. 497, 231 N. Y. Supp. 107 (1928); see Note (1930) 66 A. L. R. 948, 
967; Oates, Relief in Equity Against Unfair Trade Practices of Non-Combpetitors 
(1931) 25 Inv. L. Rev. 643, 663, 669; (1933) 33 Cot. L. REv. 374, 375. 

80 See cases cited in note 79, supra. See also Metropolitan Tel. & Tel. Co. v. 
Metropolitan Tel. & Tel. Co., 156 App. Div. 577, 581, 141 N. Y. Supp. 598, 604 
(1913) ; Goble, Where and What a Trade-Mark Protects (1927) 22 Inv. L. Rev. 
379, 388; Oates, supra note 79, at 653. 

81 234 App. Div. 355, 254 N. Y. Supp. 584 (1932), modified and aff'd, 259 N. Y. 
248, 181 N. E. 467 (1932). Another phase of this case is discussed at p. 1187, infra. 
82 56 F.(2d) 973 (C. C. A. roth, 1932). 

88 23 Trade-Mark Rep. 1 (N. Y. Sup. Ct. 1932), afd, 260 N. Y. Supp. 821 
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a motion picture producer, was enjoined from using the name “ Tiffany ” 
in any manner in connection with its business. The complainant had 
for many years operated a fashionable jewelry establishment in New 
York City, and had established an excellent reputation. There was ob- 
viously no actual competition nor even such a reasonable probability of 
future competition as was present in the Forsythe and Standard Oil 
cases. Although certain symbols which the defendant had been using 
together with its name might conceivably have led some people to be- 
lieve that there was a business connection between the two firms, that 
would hardly warrant the broad restraint which was imposed; an in- 
junction forbidding the employment of those symbols, while permitting 
the use of the name, would probably have sufficed.** The explanation 
of the case may lie in the court’s adoption of the approach urged by 
an able commentator, Dr. Schechter, that “ the real injury in such cases 
of non-competitive products is the gradual whittling away or dispersion 
of the identity and hold upon the public mind of the mark or name by 
its use upon non-competing goods.” ** The applicability of this theory 
to the instant case, however, is not too clear, since many other New York 
enterprises are conducted under the name of “ Tiffany.” ** That the 
decision will be followed by other courts, or be affirmed without modifi- 
cation by the New York Court of Appeals,®” seems doubtful. 


4. Territorial Extent of Protection 


The territorial extent of the protection which will be afforded a trade 
name has continued to be the source of much judicial disagreement. 
Most courts hold that the owner’s rights are limited to the area in which 
he does business.** Others have enjoined the unauthorized use of a 
trade name wherever it has become known, even though the injunction 





(App. Div. 1932), (1933) 33 Cor. L. Rev. 374. Another aspect of this case is 
discussed at p. 1187, infra. 

84 See Sherman, J., dissenting, 260 N. Y. Supp. 821, at 823; cf. Tecla Corp. v. 
Salon Tecla, Ltd. 249 N. Y. 157, 163 N. E. 134 (1928). 

85 Tiffany & Co. v. Tiffany Productions, Inc., 23 Trade-Mark Rep. 1 (N. Y. 
Sup. Ct. 1932). The quoted language first appeared in Schechter, supra note 56, 
at 825. 

86 See Sherman, J., dissenting, 260 N. Y. Supp. 821, at 822. 

87 The case was argued before the Court of Appeals on April 18, 1933. 

88 Standard Oil Co. of Maine, Inc. v. Standard Oil Co. of N. Y., 45 F.(2d) 309 
(C. C. A. 1st, 1930); National Grocery Co. v. National Stores Corp., 95 N. J. Eq. 
588, 123 Atl. 740 (1924), aff'd, 97 N. J. Eq. 360, 127 Atl. 925 (1925); cf. United 
States Printing & Lithograph Co. v. Griggs, Cooper & Co., 279 U. S. 156 (1929), 
Note (1929) 24 Inu. L. Rev. 474; Note (1925) 36 A. L. R. 922, 928; Hopxins, 
op. cit. supra note 2, at 27; Nims, UNFAIR COMPETITION 42, 115. The same rule has 
been applied with respect to trade-marks. Allen & Wheeler Co. v. Hanover Star 
Milling Co., 240 U. S. 403 (1916). This limitation has been severely criticized as 
being out of line with present economic conditions, See Nmus, Unrair CoMPETI- 
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may encompass a larger territory than that in which the owner’s busi- 
ness is then operated.** In still other jurisdictions, the area of potential 
expansion has been said to mark the limit of protection.*° 

The cases decided in 1932 illustrate the uncertainty which beclouds 
this phase of the law. In R. H. Macy & Co., Inc. v. Colorado Clothing 
Mfg. Co.*' the court held that actual competition was necessary, and that 
this requirement was not met by evidence that during the preceding 
year the plaintiff had made some four hundred retail shipments from its 
store in New York to purchasers in Colorado, the business location of 
the defendant.®? An entirely different attitude was taken by a federal 
district court in Nisley Shoe Co. v. Nisley Co.®* The plaintiff owned a 
single retail shoe store in Springfield, Ohio; the defendant operated a 
nation-wide chain of similar establishments. Yet the decree enjoining 
the defendant from making any use of the name “ Nisley ” in connection 
with its business was unlimited in scope. 

Two New York cases decided within the past year show a conflict of 
opinion even within the same jurisdiction. In John Forsythe Co., Inc. v. 
Forsythe Shoe Corp.** the Court of Appeals, in a per curiam opinion, 
modified an unlimited injunction granted by a lower court ® so as to 
forbid the defendant to use the name “ Forsythe ” only within the state. 
Yet, in the Tiffany case subsequently decided by the Appellate Divi- 
sion,®* the complainant secured an injunction similar in extent to the 
original decree in the Forsythe case; no mention was made of the limita- 
tion imposed by the final judgment in the earlier litigation. 

While the Tiffany and Nisley cases afford nation-wide protection to 
the owner of the name, a result which has been urged by several commen- 
tators,°’ it can hardly be assumed that they have initiated a definite 





TION 45, 115, 571; Goble, supra note 80, at 382; (1927) 41 Harv. L. REv. 408, 409. 
But see Note (1927) 12 Corn. L. Q. 412, 414. 

89 Sweet Sixteen Co. v. Sweet “16” Shop, Inc., 15 F.(2d) 920 (C. C. A. 8th, 
1926), Note (1927) 12 Corn. L. Q. 412; Buckspan v. Hudson’s Bay Co., 22 F.(2d) 
y21 (C. C. A. 5th, 1927). 

90 See Terminal Barber Shops, Inc. v. Zoberg, 28 F.(2d) 807, 809 (C. C. A. 2d, 
1928) ; Note (1927) 12 Corn. L. Q. 412, 414. 

1 16 U.S. Par. Q. 371 (D. Colo. 1932). Cf. Bank of Arizona v. Arizona Cen- 
tral Bank, 11 Pac.(2d) 953 (Ariz. 1932). 

®2 Compare R. H. Macy & Co., Inc. v. Macys, Inc., 39 F.(2d) 186 (N. D. Okla. 
1930), cited by the court, and distinguished on its facts. In this case, an injunction 
was granted upon evidence establishing that the plaintiff shipped some $5000 worth 
of merchandise per year to customers in Tulsa, Oklahoma, where the defendant’s 
store was located. 

%3 16 U.S. Par. Q. 319 (S. D. Ohio 1932). Another phase of this case is dis- 
cussed at p. 1183, supra. 

94 259 N. Y. 248, 181 N. E. 467 (1932). 

%5 234 App. Div. 355, 254 N. Y. Supp. 584 (1932). 

%6 Tiffany & Co. v. Tiffany Productions, Inc., 260 N. Y. Supp. 821 (App. Div. 
1932), aff’'g 23 Trade-Mark Rep. 1 (N. Y. Sup. Ct. 1932) ; see p. 1185, supra. 

; ®7 See Nims, Unrarr COMPETITION 42, 45, 115; Schechter, supra note 56, at 
23-24. 
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trend in that direction. The opinions do not indicate that any considera- 
tion was given to this point in either case. Moreover, it is quite unlikely 
that the New York Court of Appeals is prepared to overrule the For- 
sythe decision, as it would be compelled to do should it approve the 
broad injunction issued in the Tiffany case.** 


CovENANTS Not To CoMPETE 


It has been generally accepted that covenants not to compete are il- 
legal as restraints on trade unless they are ancillary to a contract for 
the sale of a business or a contract of employment, and are not broader 
in scope than is reasonably necessary to protect the goodwill of the busi- 
ness purchased or retained by the covenantee.*® In applying this rule 
the courts have, within the last few years, indicated a willingness to 
abandon the more or less arbitrary standards once applied,’®° and to 
grant or deny relief according to the particular requirements of each 
case. 


1. Partial Enforcement of Unreasonable Covenants 


The rule has long been settled that a covenant, unreasonable in its 
entirety, may be enforced as to its reasonable portion only if it is divisi- 
ble in its terms.‘ In three recent cases, however, this doctrine was 
recognized as artificial and partial enforcement granted, even though the 


contracts were not grammatically severable. In Whiting Milk Cos. v. 
O’Connell *°* the Massachusetts court rejected as unreasonable a milk- 
man’s covenant not to deliver dairy products to customers of his former 
employer, and yet, in accordance with previous cases in that jurisdic- 
tion,’°* enjoined him from driving over his old route. In General Paint 





98 An appeal was argued before the Court of Appeals on April 18, 1933. 

99 See 3 Wituiston, Contracts (1924) §§ 1641, 1643; Carpenter, Validity of 
Contracts Not to Compete (1928) 76 U. or Pa. L. REv. 244, 253. 

100 Formerly covenants were enforced only if they were restricted in duration 
and in their operative area. It is now well settled that a covenant is not invalid 
merely for want of a time limit. See 3 WiListon, Contracts § 1638. The same 
rule is applied as to territorial extent in England, and is gaining recognition in this 
country. Cf. Nordenfeldt v. Maxim-Nordenfeldt Co., Ltd., [1894] A. C. 535; 
Hall Mfg. Co. v. Western Steel & Iron Works, 227 Fed. 588 (C. C. A. 7th, 1915). 
Agreements substantially nation-wide in scope are now often upheld. General 
Bronze Corp. v. Schmeling, 243 N. W. 469 (Wis. 1932), (1932) 17 Munn. L. Rev. 
86; see Carpenter, supra note 99, at 251. But cf. Parish v. Schwartz, 344 Ill. 563, 
176 N. E. 757 (1931), (1932) 27 Itz. L. Rev. 308. 

101 Dean v. Emerson, 102 Mass. 480 (1869) ; Fleckenstein Bros. Co. v. Flecken- 
stein, 76 N. J. L. 613, 71 Atl. 265 (1908) ; Goldsoll v. Goldman, [1914] 2 Ch. 603; 
see 3 WILLIsTon, ConTRACTs § 1659; 2 ConTRACTS RESTATEMENT (1932) § 518. 

102 247 Mass. 570, 179 N. E. 169 (1931). 

103 Edgecomb v. Edmonston, 257 Mass. 12, 153 N. E. 99 (1926); Walker 
Coal & Ice Co. v. Love, 273 Mass. 564, 174 N. E. 199 (1931). There are scattered 
cases in accord. Hill v. Central West Public Service Co., 37 F.(2d) 451 (C. C. A. 
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Corp. v. Seymour *°* a vendor’s covenant not to compete within the state 
of California was enforced as to the county where his business had been 
located, that being the extreme territorial limit allowed by a statute 
which made more extensive agreements illegal.°* In accord is Wesley v. 
Chandler,)°* involving a similar statute in Oklahoma. 

A more roundabout method was employed in Stanley Co. v. Lagomar- 
sino *°7 to reach the same result. The defendant, who was engaged in 
collecting bones, fat, and grease, sold out to the plaintiff, agreeing not 
to engage in his old business in the states of New York and New 
Jersey.'°* Upon a violation of this covenant, the vendee sought an in- 
junction. The court, granting a decree limited to New York City and 
to Jersey City and its immediate vicinity, expressed approval of the 
cases allowing partial enforcement of unreasonable covenants, but placed 
its decision upon the ground that it was “. . . reasonably clear that the 
defendant’s agreement under ordinary rules of construction . . . was 
intended to cover only those portions of the two states where he had 
previously done business. . . .”*°® This “ construction’ method may 
be supported as a means of accomplishing a desired end when precedent 
hinders its direct attainment, but a frank recognition of what is being 
done would seem a better judicial technique.**° 

Whatever method is adopted, there is a serious question as to the 
desirability of the modern tendency toward allowing partial enforcement. 
The policy of discouraging the imposition of unfair restraints upon the 
covenantor must be balanced against the covenantee’s interest in such 
reasonable protection from competition as he might have enjoyed under 





5th, 1930); Davey Tree Expert Co. v. Ackelbein, 233 Ky. 115, 25 S. W.(2d) 62 
(1930). 

104 324 Cal. App. 611, 12 Pac.(2d) 990 (1932). 

105 Car. Civ. Cope (Deering, 1931) §§ 1673-75. Previous cases had reached 
the same result under the statute. Ragsdale v. Nagle, 106 Cal. 332, 39 Pac. 628 
(1895) ; Stephens v. Bean, 65 Cal. App. 779, 224 Pac. 1022 (1924). 

106 452 Okla. 22, 3 Pac.(2d) 720 (1931), (1932) 45 Harv. L. Rev. 750. 

107 53 F.(2d) 112 (S. D. N. Y. 1931). 

108 The agreement also contained a clause prohibiting the defendant from engag- 
ing in the manufacture of soap, the business of the purchaser. The court held that 
this part of the agreement was unreasonable, but that it could be stricken out be- 
cause separable in terms from the remainder of the covenant. See note 101, supra. 
The holding is in accord with the well settled rule that a restraint must be for the 
protection of the business sold. Cf. Schultz v. Johnson, 110 N. J. Eq. 566, 160 Atl. 
379 (1932). 

109 See 53 F.(2d) at 116. Compare Begley v. O’Neill, 183 N. E. 151 (Mass. 
1932), in which a covenant by the vendor of a milk route not to “ engage in the 
milk business in any manner, whatsoever, ...” was held not to prohibit him 
from operating a pasteurizing plant. 

110 In those cases where the unlimited scope of a covenant is obviously the re- 
sult of mistake or oversight, the “ construction ” method may be legitimately used to 
limit the restraint to what the parties probably intended it to be. Cf. Haggin v. 
Derby, 209 Iowa 939, 229 N. W. 257 (1930); Fox v. Barbee, 94 Kan. 212, 146 
Pac. 364 (1915). 
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a properly drawn contract. The disparity of bargaining power between 
parties to the sale of a business is usually not so great as to create a 
serious risk that the vendor will be forced to agree to unduly burden- 
some restrictions. And even if he does enter such a covenant, there is 
a strong possibility that he will receive legal advice as to its invalidity, 
and that he will therefore not be deterred from engaging in business 
where he may properly do so. On the other hand, in the case of an 
employee, it is very probable that economic pressure may induce him to 
submit to unfair restraints, and that ignorance of their invalidity and an 
exaggerated fear of litigation may keep him at work against his wishes, 
or, if he becomes idle, prevent him from obtaining another position. 
This danger in employment cases was recognized in Stanley Co. v. 
Lagomarsino ** and has been noted in England,"** but it has apparently 
not affected the course of decision in this country.‘4* While a rule al- 
lowing partial enforcement of vendors’ agreements and denying it to 
those by employees might, of course, not be properly applicable to the 
facts of some individual cases, it would seem desirable as, in the main, 
conforming to the normal balance of interests. 


2. Employees’ Covenants 


Apart from the question of their partial enforcement, there has been 
an increasing recognition that the practical considerations by which em- 
ployees’ covenants are governed are not the same as those which pre- 
dominate in the field of vendors’ agreements. The distinction is founded 
not only upon the difference between the economic standing and the bar- 
gaining power of a vendor and a workman, but also upon the considera- 
tion that a vendor’s covenant is often the only effective means of trans- 
ferring the goodwill of a business, a factor which plays no part in the 
employment cases.*** 

It is becoming fairly well settled that an injunction will be granted 
against an employee only where he has obtained trade secrets, or personal 
influence with his employer’s customers, of such a character as to create 
a strong probability that the covenantee will be irreparably damaged.'*® 





111 See 53 F.(2d) 112, 116 (S. D. N. Y. 1931). 

112 See Mason v. Provident Clothing & Supply Co., Ltd., [1913] A. C. 724, 745; 
Atwood v. Lamont, [1920] 3 K. B. 571, 593; (1928) 3 Cams. L. J. 262; (1932) 45 
Harv. L. Rev. 751. 

118 The Massachusetts courts, which have frankly adopted the rule of partial 
enforcement regardless of divisibility of language, make no distinction between 
vendors’ and employees’ covenants. See cases cited in note 103, supra. The same 
appears to be true in Kentucky. Cf. Davey Tree Expert Co. v. Ackelbein, 233 Ky. 
115, 25 S. W.(2d) 62 (1930). 

114 See Carpenter, supra note 99, at 268. But see 3 Wituiston, ConTrActs 
§ 1643. 

115 Super Maid Cook-Ware Corp. v. Hamil, 50 F.(2d) 830 (C. C. A. sth, 1931) ; 
Club Aluminum Co. v. Young, 263 Mass. 223, 160 N. E. 804 (1928) ; Kaumograph 
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Failure to establish such a likelihood of injury was the basis of the de- 
cision in Melrose v. Low,''* involving the covenant of a doctor’s assist- 
ant, and was an important element in Milwaukee Linen Supply Co. v. 
Ring.** In the latter case, the court refused to enjoin the foreman of 
a laundry route from working for a competitor in violation of an agree- 
ment with his former employer. In addition to an insufficient showing 
of damage, the court noted that the foreman had been discharged by 
the plaintiff, and that, in face of the prevailing business depression, 
he was apparently unable to obtain other employment. McCluer v. 
Super Maid Cook-Ware Corp.*** denied relief upon another ground. An 
injunction was sought to prevent a distributor of aluminum, a competitor 
of the plaintiff, from engaging the plaintiff’s salesmen in violation of 
covenants in their contracts of employment with him. The court, dis- 
missing the bill, declared that the terms of the contracts were so harsh 
and the compensation for them so unreasonable that equity would not 
lend its aid to their enforcement. The emphasis on this aspect of the 
case is unusual, since there is generally no inquiry into the fairness of 
the consideration for such covenants.’?® 

Several states have statutes providing that restraints imposed upon 
employees shall be entirely invalid.1*° Two decisions within the last 
year indicate that a strictly literal construction will be given them. 
In Olson v. Swendiman ‘* a covenant not to compete, made by a den- 
tist’s assistant as one of the conditions of his employment, was held 
unenforceable even though the terms of the contract closely resembled 
those of a partnership agreement,'*? which was expressly excepted from 
the operation of the statute. And in Air-Way Electric Appliance Corp. 
v. Wolfe ** a similar covenant, made in connection with a contract for 
an exclusive sales agency, was held invalid under the Oklahoma statute 
despite an obvious attempt to make the transaction one for the sale of a 
business. 

The variety of factors considered in these cases shows a tendency to 
depart from definite rules in favor of a general balancing of the respec- 





Co. v. Stampograph Co., 235 N. Y. 1, 138 N. E. 485 (1923); see Carpenter, supra 
note 99, at 270. But cf. Mathews v. Barnes, 155 Tenn. 110, 293 S. W. 993 (1927). 

116 y5 Pac.(2d) 319 (Utah 1932). 

117 246 N. W. 567 (Wis. 1933). 

118 62 F.(2d) 426 (C. C. A. roth, 1932). 

119 See Hoops Tea Co. v. Dorsey, 99 Ill. App. 181, 184 (1901); Atwood v. 
Lamont, [1920] 3 K. B. 571, 589; Note (1929) 29 Cor. L. Rev. 347, 348. But cf. 
Super Maid Cook-Ware Corp. v. Hamil, 50 F.(2d) 830 (C. C. A. sth, 1931) ; May v. 
Lee, 28 S. W.(2d) 202 (Tex. Civ. App. 1930). 

120 Car. Crv. Cope (Deering, 1931) §§ 1673-75; N. D. Comp. Laws Ann. (1913) 
§§ 5928-30; Oxra. Star. (1931) $$ 9492-04; S. D. Comp. Laws (1929) §§$ 898-900. 

121 244 N. W. 870 (N. D. 1932). 

122 “There is a great deal of merit to what appellant says about the relation 
between the plaintiff and defendant under their contract being similar to relations 
between partners.” Jd. at 871. 

123 59 F.(2d) 716 (C. C. A. roth, 1932). 
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tive interests of the parties and of the public, with the onus upon the 
one seeking enforcement. The requirements made of the plaintiff seem 
to approach a standard which would deny relief under an express cove- 
nant in any case where it would not be granted upon general principles 
of unfair competition.’** Although the desirability of this has been 
questioned,'*° it is not surprising, especially at the present time, to find 
the courts hostile to any agreement whose effect is to increase the diffi- 
culty of obtaining employment, and willing to enforce it only where 
essential to the protection of the covenantee. 


3. Stockholders’ Covenants 


Where a stockholder, upon transfer of his stock, binds himself not to 
compete with the corporation, the agreement is generally enforced on 
the ground that ownership of stock carries with it an interest in the 
-goodwill of the business, and that the covenant is reasonably necessary 
to protect this goodwill.12® Such reasoning would seem to assimilate 
stockholders’ agreements to those by the vendor of a business. , In 
Martin v. Hawiley,'*" however, a covenant by a stockholder was held 
unreasonable because it prevented competition not only in the territory 
in which the business operated at the time, but also in the area to which 
it might expand, the court expressly stating that all such agreements 
were controlled by the principles applicable to employees’ contracts. 
This accords with the view apparently taken by the California courts,’** 
and has been suggested by cases in other jurisdictions.1*® The rule, 
however, seems unfortunate. The transferor of stock from whom such 


7Y. 





124 Tt is well settled that equity will prevent an employee from using or reveal- 
ing trade secrets learned in the course of his employment. Salomon v. Hertz, 40 
N. J. Eq. 400, 2 Atl. 379 (1886) ; Macbeth-Evans Glass Co. v. Schnelbach, 239 Pa. 
76, 86 Atl. 688 (1913); see Nrums, UNFArR CoMPETITION § 150. Moreover, some 
courts will enjoin an employee from using his personal acquaintance with customers 
to divert their patronage from his former employer. Colonial Laundries, Inc. v. 
Henry, 48 R. I. 332, 138 Atl. 47 (1927), (1928) 12 Munn. L. Rev. 185; People’s 
Coat, Apron & Towel Supply Co. v. Light, 171 App. Div. 671, 157 N. Y. Supp. 15 
(1916), aff'd, 224 N. Y. 727, 121 N. E. 886 (1918) ; see Note (1923) 23 A. L. R. 423. 

125 See Note (1928) 41 Harv. L. Rev. 782, 783. 

126 Buckhout v. Witwer, 157 Mich. 406, 122 N..W. 184 (1909); Bessel v. 
Bethke, 56 N. D. 1, 215 N. W. 868 (1927); see Note (1929) 63 A. L. R. 316. 

127 50 S. W.(2d) 1105 (Tex. Civ. App. 1932). 

128 Stockholders’ agreements are held to be within the scope of the California 
statute invalidating covenants not to compete, from the operation of which vendors’ 
contracts are expressly excepted. Merchants’ Ad-Sign Co. v. Sterling, 124 Cal. 429, 
57 Pac. 468 (1899) ; California Linoleum & Shades Supplies, Inc. v. Schultz, 105 Cal. 
App. 471, 287 Pac. 980 (1930) ; see note 120, supra. In construing similar statutes, 
other courts have reached an opposite result. Buckhout v. Witwer, 157 Mich. 406, 
122 N. W. 184 (1909) ; Bessel v. Bethke, 56 N. D. 1, 215 N. W. 868 (1927). 

129 See Knapp v. Adams Co., 135 Fed. 1008, 1014 (C. C. A. 6th, 1905) ; People’s 
Cleaning & Dyeing Co. v. Share, 168 Minn. 474, 476, 210 N. W. 397, 398 (1926). 
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an agreement is exacted is likely to be an officer of the corporation **° 
and therefore in an economic position similar to that of a vendor, rather 
than of an employee. And while he may remain active in the business 
even after he disposes of his stock, which may give the transaction a 
superficial resemblance to the employee cases, the covenant is logically 
ancillary to the contract of sale, and not to the contract of continued 
employment. 


4. Interpretation of Covenants 


In Foxworth-Galbraith Lumber Co. v. Turner,!** the plaintiff alleged 
that the defendant who, upon transferring his business, had covenanted 
not to engage in the sale of building materials within ten miles of the 
town of X, had located twelve miles away and was soliciting and making 
sales to customers within the prohibited district. In overruling a de- 
murrer to the complaint, the Texas Commission of Appeals said, 
“, . any sale of building material made by appellees with knowledge 
that the person purchasing same resides within the prescribed area, or 
desires to use such material therein would constitute such a breach of the 
sales contract as entitles appellant to injunctive relief.” +** While 
several cases have recognized that any regular course of business within 
the restricted area will be enjoined, even though not accompanied by 
active solicitation,’** the present case goes far in apparently condemning 
even isolated transactions. It is probably justified, however, by the 
difficulty of determining what sales violate the spirit of the defendant’s 
agreement. 

A similar problem was presented by Johnson v. McIntyre 1** in which 
the court held that a covenant not to engage in the practice of medicine 
within a radius of fifteen miles of X was violated by locating twelve 
miles away in a straight line, although more than fifteen miles by the 
nearest road. In determining the intention of the parties as to the extent 
of the covenant, it would seem that the controlling consideration should 
be the accessibility of the doctor to his patients, which depends upon 
actual traveling distance '*° rather than upon an arbitrary radius meas- 





130 Cf, Peopie’s Cleaning & Dyeing Co. v. Share, 168 Minn. 474, 210 N. W. 397 
(1926) (director); Bessel v. Bethke, 56 N. D. 1, 215 N. W. 868 (1927) (vice- 
president) ; Farmers’ State Bank v. Petersburg State Bank, 108 Neb. 54, 187 N. W. 
117 (1922) (president and cashier). 

181 46 S. W.(2d) 663 (Tex. Comm. App. 1932). 

182 See id. at 666. 

188 Sander v. Hoffman, 64 N. Y. 248 (1876); McCarty v. Constable, 221 App. 
Div. 307, 223 N. Y. Supp. 484 (1927), (1928) 5 N. Y. U. L. Rev. 72; Richards v. 
Shipley, 257 Pa. 134, ror Atl. 456 (1917); cf. Hadsley v. Dayer-Smith, [1914] 
A. C. 979. 

184 309 Pa. 191, 163 Atl. 290 (1932). 

185 Where the radius is described in terms of city blocks, the measurement is 
usually made by actual traveling distance. Vidalat v. New Orleans, 43 La. Ann. 
1121, 10 So. 175 (1891) ; Leigh v. Hind, 9 B. & C. 774 (1829) ; see Kunin v. Wel- 
ler, 296 Pa. 161, 163, 145 Atl. 719, 720 (1929). 
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urement. However, since it was fairly certain that the defendant’s prac- 
tice would have intruded far within the prohibited area, the actual de- 
cision is clearly correct. 

In General Baking Co. v. Soles 1** a driver for the plaintiff, who had 
agreed not to “ accept employment ” from any competitor, purchased a 
truck and went into business on his own account. The court denied an 
injunction, declaring that the language of the covenant was such that it 
only prevented competition as an employee and could not be extended 
to the same conduct as a principal. Although this holding may be sup- 
ported as a literal interpretation of the contract, at least one other case 
has reached an opposite result under language almost as restricted.1*” 
Moreover, vendors who agree not to “ engage ” in the same business are 
generally held to violate their contract by accepting employment from a 
competitor.‘** The practical considerations upon which this construc- 
tion is based seem equally applicable to the present situation, despite 
the difference in the language used. 


LEGISLATION 


With the attention of legislatures throughout the country focused 
upon emergency measures necessitated by current economic and finan- 
cial conditions, it is not surprising that but few statutes were passed 
dealing with problems of unfair competition. However, the bills which 
were proposed and vigorously sponsored indicate that the day may soon 
be gone when developments in this field must await gradual mutations 
in the judicial concept of fair trade.'*® 


1. Resale Price Maintenance Agreements 


Legislation has long been urged to legalize resale price maintenance 
agreements,'*° now held invalid under the Sherman Act as restraints on 
interstate commerce,’*? and under the Federal Trade Commission Act 





186 162 Atl. 58 (Del. 1932). 

187 Parisian Live Dyers & Cleaners v. Springfield, 275 S. W. 1098 (Tex. Civ. 
App. 1925) (covenant not to “work directly or indirectly for any person in the 
dry cleaning business ”’). 

188 Langberg v. Wagner, 1o1 N. J. Eq. 383, 139 Atl. 518 (1927); Emery v. 
Bradley, 88 Me. 357, 34 Atl. 167 (1896). Contra: Railway Audit & Inspection Co. 
v. Pendleton, 175 La. 4, 142 So. 781 (1932), (1933) 6 So. Carr. L. REv. 238. 

139 The proposed and enacted statutes dealing with administrative regulation of 
unfair competition are discussed at pp. 1201-02, infra. 

140 For a summary of the bills introduced in Congress since 1914, see 
SELIGMAN AND Love, Price CuTTING AND Pric—E MAINTENANCE (1932) App. III, 
480-83. ; 

141 26 Stat. 209 (1890), 15 U. S. C. $1 (1926); Dr. Miles Medical Co. v. 
Park & Sons Co., 220 U. S. 373 (1911); Bauer & Cie. v. O’Donnell, 229 U. S. 1 
(1913); United States v. Schrader’s Son, Inc., 252 U. S. 85 (1923); see Rogers, 
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as unfair competition.’*? Developments within the past two years show 
the first real progress toward this end. Under the proposed Capper- 
Kelly “ Fair Trade Act,” 1** the model for all present legislative efforts, 
contracts providing that a vendee is not to sell at lower than a stipulated 
price and is to exact a similar agreement from sub-vendees, would be 
valid. The act would apply only to trade-marked or branded commodi- 
ties in fair and open competition with similar goods, and would forbid 
discrimination between dealers within the same class.‘** The attempt 
to secure enactment of this bill by Congress finally resulted in its pas- 
sage by the House,’**° but the Senate Committee on Interstate Commerce 
reported it without recommendation,’** and it was lost in the legislative 
shuffle of the last session.1*7 However, in 1931 California passed a 
similar statute applying to intrastate commerce,’** and identical bills 
are now pending in Ohio 74° and New York.’ 

The chief aim of this legislation is to prevent what has been called 
“ predatory price cutting ”, the use of commodities as “loss leaders.” 
This is the practice of attracting customers by selling well known articles 
at prices which yield an inadequate return, the loss being made up by 
increased sales of, or enhanced prices on other goods.‘ The manu- 
facturer objects to this on two grounds: that cut-prices detract from the 
goodwill of his article after it has been built up by advertising, and that, 
since a reduction by one retailer causes all competitors to sell at the same 
low prices, dealers tend to discourage purchase of his goods in favor of 
those which afford a greater margin of profit. Allied with the manufac- 





Predatory Price Cutting as Unfair Trade (1913) 27 Harv. L. Rev. 139; Chafee, 
Equitable Servitudes on Chattels (1928) 41 Harv. L. Rev. 945; Note (1920) 
33 Harv. L. Rev. 966. 

142 38 Stat. 719 (1914), 43 STAT. 939 (1925), 15 U.S. C. $45 (1926); Federal 
Trade Comm. v. Beechnut Packing Co., 257 U. S. 441 (1922), (1922) 35 Harv. 
L. Rev. 772; Toledo Pipe-Threading Co. v. Federal Trade Comm., 11 F.(2d) 337 
(C. C. A. 6th, 1926), (1926) 40 Harv. L. Rev. 139; Shakespeare Co. v. Federal 
Trade Comm., 50 F.(2d) 758 (C. C. A. 6th, 1931), (1932) 30 Micn. L. Rev. 634. 

143 §. 97, 72d Cong. rst Sess.; H. R. 11, 72d Cong. 1st Sess. 

144 The bill would also permit resale below the stipulated price in closing out 
a line of goods, disposing of damaged or deteriorated articles, and in liquidation 
by an officer acting under orders of a court, provided that the original vendor 
refused to repurchase the goods. 

145 See 74 Conc. Rec. 3543 (1931). As adopted, the original bill was con- 
siderably changed, both by the committee to which it had been referred, and by 
the House itself. See H. R. Rep. No. 536, 71st Cong. 2d Sess.; 74 Conc. REc. 
3531-43 (1931). 

146 See Sen. Rep. No. 441, 72d Cong. 1st Sess. 

147 See 76-Conc. REc. 843-44, 948, 952 (1932). 

148 Cal. Stat. 1931, c. 278. 

149 Ohio H. B. No. 154, goth Gen. Ass., Reg. Sess. 1933-34. 

150 N, Y. Sen., No. 432, Jan. 25, 1933. 

151 The use of this marketing method is described in FepERAL TrapE Commis- 
ston, Report oN CHAIN Store LEADERS AND Loss Leavers, SEN. Doc. No. 51, 72d 
Cong. rst Sess.; SELIGMAN AND Love, op. cit. supra note 140, at 143-62, Apps. I, II. 
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turer in advocating price maintenance stand the wholesaler and the 
independent retailer who are rapidly losing ground to the newer dis- 
tributive agencies, chain and department stores and mail-order houses, 
the principal users of cut-price appeal. This latter group objects to 
being deprived of what they consider a legitimate marketing device; 
they claim that fixed resale prices would oust them from the advanta- 
geous position they now enjoy because of their greater efficiency. More- 
over, consumers see in the possibility of increased dealer margins a 
danger of enhanced prices to themselves.**? : 

There is force in the contentions of each side. Insofar as price cutting 
dissipates the manufacturer’s goodwill solely for the benefit of the re- 
tailer, and insofar-as the “loss leader ” policy deceives consumers into 
believing that all the dealer’s prices are equally low, preventive measures 
may be justifiable, although the seriousness of the loss to both manufac- 
turer and consumer has been questioned.*** On the other hand, to the 
- extent that the legislation is based upon a desire to protect independent 
against large-scale retailers, regardless of their economic efficiency, it 
seems undesirable. While skepticism has been expressed as to how far 
resale price maintenance would be adopted if legalized,’** the fact that 
the consumer would bear the ultimate burden of whatever increase in 
dealer margins might result, is likely to be a serious obstacle to further 
legislative action.*** 


2. Protection of Fabric Designs 


The widespread practice of copying fabric designs has focused atten- 
tion upon the inadequacy of the law, in its present state, to cope with 
the problem.'** This “ design piracy” is particularly injurious to the 
textile industry, in which success depends largely on ability to capitalize 
on the popularity of a particular pattern, which often lasts but a single 
season. Attempts to secure the benefits of copyright protection have 





152 The contentions of the advocates and opponents are admirably presented 
in Hearings before the Committee on Interstate Commerce on S. 97, Sen. 72d Cong. 
1st Sess., pts. I, II. - There is an excellent summary of these arguments in the 
FepERAL TRADE COMMISSION, REPORT ON RESALE PrIcE MAINTENANCE, pt. II, 
135-62. A more comprehensive study of the attitudes of individual groups is 
contained in Part I of the Report, H. R. Doc. No. 546, 7oth Cong. 2d Sess. 

153 See SELIGMAN AND LovE, op. cit. supra note 140, at 189, 240-43; FEDERAL 
TrapE CoMMISSION, op. cit. supra note 152, pt. II, 4, 141, 159. 

154 See id. at 141-45, 162-63; SELIGMAN AND Love, op. cit. supra note 140, at 
200-07, 215-21. 7 

155 See FepERAL TRADE COMMISSION, op. cit. supra note 152, pt. II, 165. 

156 See Report of Committee on Patents, Sen. REP. 1280, 72d Cong. 2d Sess. 
4; Hearing Before Committee on Patents, Sen. 72d Cong. 2d Sess. 15 (statement 
by W. L. Brown, Acting Register of Copyrights); Hearings Before Committee 
on Patents, H. R. 72d Cong. 1st Sess. 51 (statement by T. E. Robertson, Commis- 
sioner of Patents). 
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been unavailing.°* While the present Copyright Act does provide for 
the registration of designs,’** it has been held not to encompass a pattern 
for dress goods, but to be limited to “ a design for a ‘ painting, drawing, 
or sculpture’ ”.*°® Moreover, even if a commercial design could be 
registered, the requirement that “every reproduction . . . must bear 
the statutory notice” of copyright ‘°° would present insuperable diffi- 
culties when applied to textiles containing many repetitions of a single 
design. 

The existing patent laws also fail to furnish adequate protection. The 
first obstacle is the requirement that a patentable design contain the 
element of “ invention ”; ** originality and novelty, without invention, 
are insufficient.‘°? Another difficulty is created by the delay which is 
necessarily involved in proceedings in the Patent Office. Under the 
most favorable circumstances a month elapses between the application 
for, and issuance of, a design patent; frequently a longer period inter- 
venes.‘®* During this interval, often a substantial portion of the com- 
mercial life of a pattern, it may be pirated *** and its value to the 
originator greatly diminished. Moreover, even after a patent is granted, 
the courts are usually very reluctant to issue a temporary injunction 
against an alleged infringement before the validity of the patent has 
been judicially established.*** With court dockets as crowded as they 





157 The general practice of the Copyright Office has been to refuse to register 
commercial designs. See Cheney Bros. v. Doris Silk Corp., 35 F.(2d) 279, 281 
(C. C. A. 2d, 1929); Wem, Law or Copyricut (1917) 222-23. 

158 35 Stat. 1077 (1909), 17 U. S. C. § 5(g) (1926). 

159 See Kemp & Beatley, Inc. v. Hirsch, 34 F.(2d) 291, 292 (E. D. N. Y. 1929). 

160 See DeJonge & Co. v. Breuker & Kessler Co., 235 U. S. 33, 36 (1914), 
construing 35 Stat. 1077 (1909), 17 U. S. C. §9 (1926). 

161 The term “invention”, as used in connection with patents, appears to be 
incapable of precise definition. See Charles Boldt Co. v. Turner Bros. Co., 199 
Fed. 139, 141 (C. C. A. 7th, 1912) ; Plaisted, What is Invention? (1932) 14 J. Par. 
Orr. Soc. 328. It has been referred to as requiring “something akin to genius — 
an effort of the brain as well as the hand.” See Smith v. Whitman Saddle Co., 
148 U.S. 674, 679 (1893) ; cf. Steffens v. Steiner, 232 Fed. 862 (C. C. A. 2d, 1916) ; 
Eloesser-Heynemann Co. v. Bayly-Underhill Mfg. Co., 29 F.(2d) 305 (D. Colo. 
1928). 

162 Mygatt v. M. Schauffer-Flaum Co., 191 Fed. 836 (C. C. A. 2d, 1911); 
Charles Boldt Co. v. Turner Bros. Co., 199 Fed. 139 (C. C. A. 7th, 1912); 
Frankart, Inc. v. Apt Novelty Co., Inc., 57 F.(2d) 757 (S. D. N. Y. 1931); 
SHOEMAKER, PATENTS FOR DeEsIGNS (1929) 42. 

163 See Hearing Before Committee on Patents, Sen. 72d Cong. 2d Sess. 21; Hear- 
ings Before Committee on Patents, H. R. 72d Cong. 1st Sess. 52 (testimony of T. E. 
Robertson, Patent Commissioner). 

164 There is no liability under the patent laws for the use of another’s inven- 
tion during the pendency of an application for a patent. See Gayler v. Wilder, 
10 How. 476, 493 (U. S. 1850); Marsh v. Nichols, Shepard & Co., 128 U. S. 60s, 
612 (1888); M. J. Lewis Products Co. v. Lewis, 57 F.(2d) 886, 887 (E. D. Pa. 
1931). 

165 See Simson Bros., Inc. v. Blancard & Co., Inc., 22 F.(2d) 498, 499 (C. C. A. 
2d, 1927) ; Walsh v. Albert Wahle Co., Inc., 25 F.(2d) 350, 351 (E. D. N. Y. 1928); 
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are, the commercial value of the design is likely to have vanished beftte 
a hearing can be had, so that even if an injunction is eventually grant: 1, 
the damage may have become irreparable. 

Apart from the copyright and patent laws, the owner of an origina! 
and novel design appears to have no legal remedy. A few years ago, 
suit was brought in a federal court to enjoin a silk manufacturer fror 
copying patterns and designs originated by the complainant on the 
ground that this was unfair competition.*** The Circuit Court of Ap- 
peals, affirming the denial *®’ of an interlocutory injunction, held that 
the complainant was entitled to no relief on common-law principles.'* 
This seems to be the only attempt which has been made to secure legal 
protection without:statutory aid, but the holding of the case has been 
accepted by the textile industry as declaratory of the existing law.’® 

While most other countries have afforded legislative protection to 
commercial designs,’ the various bills introduced in Congress to 
achieve this result in the United States have all failed of enactment.” 
However, the Hebert Design Protection Bill,’*? favorably reported in 





P. L. & M. Co. v. Ballagh, 52 F.(2d) 700, 7o1 (S. D. Cal. 1931) ; SHOEMAKER, 
PATENTS FOR DESIGNS 333. 

166 The plaintiff argued that his bill came within the scope of the rule laid 
down in Associated Press v. International News Service, 248 U. S. 215 (1918). 
See note 16, supra. 

167 In an unreported opinion, Judge Mack said, “. . . it was not intended 
by the majority opinion in the Associated Press case that the principle there found 
applicable to a most unusual situation should cover a case in which the patent laws 
could and do give some, though perhaps in their present form inadequate, protec- 
tion. Congress, not the courts, must be appealed to for the fuller protection which 
Congress can constitutionally afford.” See Hearings Before Committee on Patents, 
H. R. 72d Cong. 1st Sess. 24. 

168 Cheney Bros. v. Doris Silk Corp., 35 F.(2d) 279 (C. C. A. 2d, 1929), (1929) 
43 Harv. L. Rev. 330, certiorari denied, 281 U. S. 728 (1930). 

169 See Hearings Before Committee on Patents, H. R. 72d Cong. 1st Sess. 18, 
24, 115. 

170 See LapAs, INTERNATIONAL PROTECTION OF INDUSTRIAL PROPERTY (1929) 
c. 15; Russett-Ciark, Copyricut In InpustriAL Desicns (1930) (an analysis of 
the English statute). 

171 For the history of some of these bills, see Williams, Brief in Support of the 
Bill for the Copyright Registration of Designs, Hearings Before the Committee on 
Patents, H. R. 72d Cong. 1st Sess. 7-9. One of those measures, the so-called 
Vestal Design Protection Bill (H. R. 11,852) was approved by the House of 
Representatives in 1930, but no action was taken in the Senate, although the bill 
was favorably reported in a modified form by a majority of the Senate Patent 
Committee. See 72 Conc. Rec. 7504 (1930); 74 Conc. REc. 4902 (1931). For an 
excellent discussion of the Vestal Bill, see Legis. (1931) 31 Cox. L. Rev. 477. 

172 §. 5075, introduced by Senator Hebert on Dec. 7, 1932, favorably reported 
by the Senate Committee on Patents, Feb. 23, 1933. See Sen. REP. 1280, 72d 
Cong. 2d Sess. The same bill, with a few minor variations, was introduced in the 
House by Representative Sirovich, and on Feb. 21, 1933, was favorably reported 
by the House Committee on Patents. See H. R. Rep. 2086, 72d Cong. 2d Sess. No 
further action was taken in either branch of Congress before the end of the session, 
probably due to the pressure of economic problems awaiting solution. 
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ue last session, merits consideration, since it eliminated many of the 
igatures which had aroused opposition to earlier proposals. It provided 
for registration in the Copyright Office of designs which had originality 
and novelty, even though lacking in “ invention ”. A certificate of regis- 
tration was to be issued within seven days from date of application if a 
“ search ” substantiated the assertions of the claimant.'”* The provision 
efor a “‘ search ”’, foreign to the existing Copyright Act, secured for the 
bill the support of powerful retail and department store interests which 
had vigorously opposed earlier proposals lacking this requirement.'™* 
Another section directed that “ on production of the certificate of regis- 
tration . . . the court, in the absence of other proof, shall hold the 
design . . . properly registered, and if the court finds a substantial 
resemblance between the registered design and the defendant’s design 
a preliminary injunction shall be forthwith issued.” 17° Registration 
was to be limited to designs “ to be applied to textiles, laces, and/or 
embroidery ”’.‘7® This restriction was inserted primarily so that objec- 
tions raised by other industries would not prevent textile manufacturers 
from being afforded relief.‘77 
Although there is still some opposition to any legislation which would 





178 The provision for a search of seven days or less would obviate part of 
the difficulty inherent in the present Patent Office procedure. The Commissioner 
of Patents has said that the long delay which searches now cause in the issuance of 
design patents is largely due to the requirement of “invention”. See Report of 
Committee on Patents, Sen. Rep. 1280, 72d Cong. 2d Sess. 4; Hearing Before 
Committee on Patents, Sen. 72d Cong. 2d Sess. 16, 21. But see id. at 15 (testimony 
of W. L. Brown, Acting Register of Copyrights). 

174 See Hearing Before Committee on Patents, Sen. 72d Cong. 2d Sess. 12; 
Hearings Before Committee on Patents, H. R. 72d Cong. 1st Sess. 14, 118, 135; cf. 
Report of Committee on Patents, Sen. Rep. 1627, pt. II, 71st Cong. 3d Sess. 2. 

175 §. 5075, § 4. There has been some objection to the form of the bill, which 
makes the issuance of an injunction mandatory. This requirement has been re- 
garded as an unwise impairment of the “ fundamental principle of equity juris- 
prudence that the granting of an injunction should be within the discretion of 
the court.” See Hearing Before Committee on Patents, Sen. 72d Cong. 2d Sess. 
36, 37. It must be conceded that situations may arise in which the validity of the 
registration is not disputed, and yet where the plaintiff’s position is so inequitable 
as to make the granting of a preliminary injunction wholly improper. This diffi- 
culty could be obviated, and the present practice in connection with design patent 
suits still avoided, by requiring that a preliminary injunction be issued “ unless 
there are present extraordinary circumstances which make it inequitable to grant 
the injunction.” 

176 S,. 5075, $1. Some of the testimony offered at the committee hearings 
indicates that this bill, limited to textiles, was in the nature of an experiment, and 
that if it proved satisfactory the same type of protection would be extended to 
other industries. See Hearing Before Committee on Patents, Sen. 72d Cong. 2d 
Sess. 28. Hearings Before Committee on Patents, H. R. 72d Cong. 1st Sess. 116. 

177 Among those who registered opposition were manufacturers of automobiles, 
glass containers, patterns for wearing apparel, parts for agricultural implements 
and machines, and parts for stoves and other heating apparatus. See Hearings 
Before Committee on Patents, H. R. 72d Cong. 1st Sess. 35, 58, 75, 76; Hearing 
Before Committee on Patents, Sen. 72d Cong. 2d Sess. 28. 
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give monopolistic rights to owners of non-patentable designs,'"* the 
careful drafting of the bill has assuaged the more strenuous objectors. 
It seems likely that a measure similar to the Hebert Design Protection 
Bill will be enacted in the near future.*”® 


ADMINISTRATIVE REGULATION OF BUSINESS ETHICS 


Within recent years, informal administrative regulation has been at 
least as potent an influence for the prevention of unethical business 
practices as has the threat of court action. The activities of the Federal 
Trade Commission offer the foremost example of this. Empowered to 
prohibit the use in interstate commerce of competitive methods that are 
unfair or that tend to produce monopoly, it may, after appropriate pro- 
ceedings, order an offender to cease and desist, even though there is no 
showing of special damage to any particular complainant.’*° Most cases 
are settled informally by means of a voluntary stipulation that the prac- 
tice disapproved of will be discontinued.’** This procedure is especially 
efficacious in handling instances of false advertising, which have been 
so numerous that in 1929 they were placed in charge of a special 
board.**? Another increasingly important phase of the commission’s 
work has been the sponsoring of trade practice conferences in which 
business men themselves formulate rules of ethical conduct.'** 





178 See, e.g., Memorandum in Opposition to the Bill for Copyright Registration 
of Designs, Hearings Before Committee on Patents, H. R. 72d Cong. 1st Sess. 
61, 62; id. at 127 (testimony of W. R. Ogg, representing American Farm Bureau 
Federation) ; Hearing Before Committee on Patents, Sen. 72d Cong. 2d Sess. 29; 
Minority Report of Committee on Patents, Sen. REP. 1627, pt. II, 71st Cong. 3d 
Sess.; Legis. (1931) 31 Cor. L. Rev. 477,490 et seq. 

179 The Hebert Bill has been reintroduced in the present special session of 
Congress by Senator Hebert and Representative Sirovich. See S. 241, 73d Cong. 
1st Sess., March 9, 1933; H. R. 4115, 73d Cong. 1st Sess., March 23, 1933. It is, 
of course, impossible to expect that it will receive prompt attention in view of the 
urgency of legislation to cope with the economic emergency. 

180 38 Stat. 717 (1914), 15 U. S. C. § 41 (1926). 

181 See ANNUAL REPORT 1932, FEDERAL TRADE COMMISSION 163, 217. During 
the past fiscal year, 372 stipulations were entered into, as compared with 63 or- 
ders to cease and desist. Jd. at 63, 72. Often the mere threat of complaint to the 
commission is sufficient to induce the abandonment of an undesirable practice. 
See Ely, The Work of the Federal Trade Commission (1932) 7 Wis. L. REv. 195, 
211, n.33. 

182 See ANNUAL REPORT 1932, FEDERAL TRADE CoM™MISSION 44. It has been 
estimated that during the last fiscal year 20,000 false or misleading advertisements 
have been revised or discontinued due to the activities of the commission. Jd. at 
46, 47. 

183 See Pustic REGULATION OF COMPETITIVE Practices (Nat. Ind. Conf. Bd., 
1929) 224 et seg.; ANNUAL REPORT 1932, FEDERAL TRADE COMMISSION 51-54, 164. 
Since 1929 the commission has conducted conferences for 140 industries. Within 
the last year, there were forty violations of trade conference agreements, all of 
which were settled without litigation. Jd. at 54. 
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Unfortunately, the power of the commission has been seriously cur- 
tailed by adverse judicial decisions. In reviewing its orders to cease and 
desist, the courts have exhibited a tendency to determine what competi- 
tion is unfair solely on the basis of common-law concepts.'** Moreover, 
prohibition of unfair or fraudulent trade practices per se were held to 
be beyond its jurisdiction in Federal Trade Commission v. Raladam 
Co.,'** in which the Supreme Court declared that unless real or potential 
competitors are affected, the commission has no jurisdiction over false 
claims as to the harmlessness of a product.1** Its power to conduct 
investigations into the trade conditions of a particular industry **” has 
likewise been restricted by decisions denying it power to issue subpoenas 
or otherwise compel testimony.'** Since the commission can, in any 
event, deal only with commerce that is interstate, a wide field of industry 
is left free from its control. 
The powers recently given to the Wisconsin Department of Agri- 
culture and Markets were designed partially to fill this gap.'*® While 
modelled largely on the Federal Trade Commissicn, it was authorized to 
regulate unfair trade practices, as well as unfair competition, in all 























































184 See, e.g., Federal Trade Comm. v. Gratz, 253 U.S. 421, 427 (1920) ; Federal 
Trade Comm. v. Sinclair Refining Co., 261 U. S. 463, 475 (1923); BLAISDELL, THE 
FEDERAL TrADE CoMMISSION (1932) 43, 46, 52, 73. The creation of a special 
Federal Trade Court to review the commission’s orders has been proposed. 75 
Conc. Rec. 1288 (1932). i 

185 283 U. S. 643 (1931). Respondent manufactured a thyroid “ obesity cure ” 4 
which it sold as safe, effective and dependable in use. The Federal Trade Com- 
mission found that present knowledge of thyroid did not justify such representa- 
tions, and ordered their cessation. On petition to the Circuit Court of Appeals, 
this order was vacated. Raladam Co. v. Federal Trade Comm., 42 F.(2d) 430 
(C. C. A. 6th, 1930). See Handler, The Jurisdiction of the Federal Trade Com- 
mission over False Advertising (1931) 31 Cor. L. Rev. 527, 550. 

186 Federal Trade Comm. v. Royal Milling Co., 53 Sup. Ct. 335 (1933), in- 
dicates that the implications of the Raladam case are not as far-reaching as at first 
believed. An order to sellers of flour to cease falsely representing themselves as 
millers of grain, by use of the word “ Milling” in their firm name, was upheld. 
Compare Northam Warren Corp. v. Federal Trade Comm., 59 F.(2d) 196 (C. C. A. 
2d, 1932), in which an order of the commission to the manufacturers of “ Cutex ” 
to desist from publishing testimonials of prominent persons without indicating that 
they were paid for, was set aside on the ground that failure to disclose this fact 
was not a misrepresentation concerning the product, and created no unfair com- 
petition. : 

187 The commission may investigate an industry on its own motion or at the 
request of the President, the Attorney-General, or either branch of Congress. 38 i 
Star. 721 (1914), 15 U.S. C. § 46 (1926). 

188 Federal Trade Comm. v. Smith, 34 F.(2d) 323 (S. D. N. Y. 1929); see 
BLAISDELL, op. cit. supra note 184, at 259-84; Watkins, An Appraisal of the Work 
of the Federal Trade Commission (1932) 32 Cor. L. REv. 272, 278. 

189 Wis. Stat. (1931) §§ 99.01-99.33. In 1919 a state marketing division was 
created to regulate trade practices as to farm and manufacturing products. Wis. 4 
Laws 1919, c. 670. In 1921 regulation was extended to all businesses. Wis. Laws 
1921, c. 571. In 1929 this was incorporated into the present Department of Agri- 
culture and Markets. Wis. Laws 1929, c. 479, § 2. 
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businesses within the state.1®° As in the case of its prototype, informal 
settlements have proved to be effective in disposing of most com- 
plaints.1** A number of trade conferences have been sponsored, result- 
ing in the formulation of agreements to eliminate abuses.’* This 
method has been particularly successful in meeting the serious problem 
of cut-throat competition, which the department is unwilling directly to 
control on the ground that such conduct is not necessarily unfair.’** 

In several other states where the widespread practice of selling below 
cost is causing chaotic conditions in industry, similar legislation has been 
proposed or enacted. New York has recently passed a statute em- 
powering a state board to fix minimum prices for milk, both to consumers 
and producers.’ Similarly, there is a bill pending in Ohio providing for 

administrative regulation of the entire milk industry.’®° In California, 
- serious consideration is being given to a proposal to regulate the dyeing 
and cleaning and associated trades by the creation of a “ Bailee- 
Repairers’ Department.” 1°° Under its provisions a registrar would, on 
complaint, ascertain the basic minimum cost of services rendered and, 
upon such determination, declare it unlawful for a bailee to charge, or a 
bailor to pay, a lower price. He would likewise proceed against anyone 
believed to be engaging in unfair trade practices, who, after hearing, 
might be ordered to cease and desist. 

Supervision of the competitive system by state commissions will un- 
doubtedly become more common. While the general procedure of the 


Federal Trade Commission is the most likely model, it seems probable 
that the states, following the lead of Wisconsin, will also give their 
agencies wide power to regulate unfair practices. The true value of 
their work will appear, not in their orders to cease and desist, but in their 
influence on the ethics of business in general. 





190 Wis. Stat. (1931) § 99.14. To date, the orders of the department have 
been directed only against such conduct as the Federal Trade Commission has 
deemed unfair. See Lotwin, Trade Practice Work in Wisconsin (1932) 7 Wis. L. 
REv. 213, 217; BIENNIAL REPORT 1930-1932, WISCONSIN DEPARTMENT OF AGRI- 
CULTURE AND MARKETS 76-78. 

191 Jbid, 

192 Td. at 79-82. 

193 Td. at 75-76, 79-82; cf. Sears, Roebuck & Co. v. Federal Trade Comm., 
258 Fed. 307 (C. C. A. 7th, 1919) ; Pustic REGULATION OF COMPETITIVE PRACTICES 
235-37. But see Ely, supra note 181, at 205, n.21. 

194 N. Y. Times, April 1, 1933, at 1; éd., April 5, 1933, at 4; id., April 11, 1933, 
at 3; cf. Manley, Constitutionality of Regulating Milk as a Public Utility (1933) 
18 Corn. L. Q. 410. 

195 N. Y. Times, April 9, 1933, §IV, at 1.°- 

196 Assembly Bill No. 2082, introduced Jan. 28, 1933. 
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A Jupce TAKEs THE STAND. By Joseph N. Ulman. New York: Alfred A. 
Knopf. 1933. Pp. viii, 289, vi. $2.90. 


In this little volume Judge Ulman tries to answer from his experience of 
eight years upon the trial bench in Baltimore the questions which he thinks 
John Smith would like to ask about the law. With apt illustration he discusses 
and explains such subjects as common and statute law, the relation of the 
judge to the jury, modern substitutes for court trials, the rules of evidence, 
the distinction between law and equity, the effect of constitutional provisions, 
the conduct of criminal trials, the problem of sentencing, and appeals. At 
times John will be able to understand the discourse without too great a strain 
upon his intellect; at times he will have to devote his best attention and sus- 
tained mental effort to appreciate the judge’s observations. 

Whatever impression John may carry away, the lawyer will be fully per- 
suaded that the judge knows how to face facts, cannot be fooled with phrases, 
and has convictions. He has an intelligent understanding of the judicial 
process; he does not merely go through the motions.1 His treatment of 
trial by jury is typical. In many cases the jury is an unduly expensive 
and ineffective fact-finding agency. In others not only does it find the facts 
as accurately as would a judge or body of judges, but it makes the law in 
the books conform to accepted ideas of social utility. Of course, the jury 
in some situations, as in setting the standard of the mythical reasonable man, 


makes law — makes it just as effectively as the judge. It is regrettable that 
jury-made law is not so uniform as that produced by an appellate tribunal; 
but it is perhaps as nearly uniform as that created by trial judges. To be 
sure, the jury is often swayed by sympathy and prejudice; but are trial 
judges motivated solely by intellectual impulses? 


“Most judges have been successful lawyers. Successful lawyers are tied closely 
into the world of vested property interests. They have emotions just as juries have, 
but they are emotions which drive in a different direction. Can we be perfectly 
sure that, when they differ, judges are always right and juries are always wrong? ” 2 


On the other hand the emotional drive does not necessarily control the 
judge’s decision. Widely as the law-in-the-books may differ from the law- 
in-action in some fields, nevertheless the doctrine of stare decisis has a tre- 
mendous influence in most cases. The judge is often impelled to render a 
judgment quite contrary to that which his emotions demand. 

All this seems so contrary to the ultra-modern theory which makes the 
reaction of the digestive tract the chief determinant of judicial action. Can 
it be possible that this judge is satisfied to paint a realistic picture of judges 
and juries in action rather than to startle his readers with a cubist creation 





1 His explanation of the rules of evidence, insofar as they justify the exclusion 
of irrelevant testimony, is reasonably satisfying, but his failure to handle the rules 
excluding relevant evidence is difficult to condone. Certainly he would have had 
a hard time demonstrating “their purpose and wisdom” to the satisfaction of 
John Smith, or of his doctor friend, or of any sensible reader. This omission is 
but one of several indications that the book has been rather hurriedly done. 

2 P. 74. 
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portraying the results of an amateur’s psychoanalysis of these administrators 
of justice? Doesn’t he want to sell his book? 

Judge Ulman’s experience with the divorce laws of Maryland has forced 
upon him anew the realization of the value and dangers of fictions in our 
jurisprudence. The courts, being “astute to see the invisible”, have so 
administered laws which in 1842 “doubtless expressed the current social 
concepts ” as “ to make them do what society wants them to do in 1932 ”.’ 
In fact, when husband and wife want a divorce in Maryland, they usually 
get it. They pretend to fight over it, but their pretended fight amounts to 
little more than an official registration of their agreement of dissolution of the 
marriage. Yet courts ought not to be put to it to use such discreditable 
devices. : 


“ Where, as in divorce litigation, legal theory is allowed to depart so widely from 
social practice, a hypocritical society may get the law it wants without putting 
itself on record as wanting it; but the price it pays is a weakened respect for its 
own law and the loss of moral fiber that always goes with self-deception.” ¢ 


Of course, the law it wants may not be the law it ought to have. No society 
has yet discovered the ideal method of regulating marriage. It is to be hoped 
that a solution may be found “ that is both socially advantageous and reason- 
ably honest.” 5 

It might be expected that a member of the bench with the capacity for 
seeing things as they are, and the courage to describe them as he sees them 
would express his profound dissatisfaction with the content and operation of 
our criminal law. Its improvement will require the codperation of the criminal 
courts, the criminologist, the penologist, and the legislature. Meanwhile, 
society must be protected against those guilty of anti-social conduct. But it 
should bestir itself not only to remove the causes of crime but also to make 
reasonable disposition of the convicted criminal. No more damning indict- 
ment of the existing system can be found than Judge Ulman’s opinion in 
Duker’s case; ® and Governor Ritchie’s statement 7 in commuting the sentence 
is no answer to it. Read these documents in connection with the chapters on 
Murder and A Day in the Criminal Court. Read them, and feel unashamed 
if you can. 

Judge Ulman’s book is not as good as he could have made it. Its best 
parts show his capacity to produce a great book, But as it stands, it is an 
interesting, thoughtful contribution which neither the intelligent layman nor 


the careful lawyer can afford to ignore. 
E. M. Morean.* 





CASES AND MATERIALS ON THE LAW OF ADMINISTRATION OF DeBTorRS’ ESTATES. 
By Wesley A. Sturges. St. Paul: West Publishing Co. 1933. Pp. xiv, 
1141. $6.50. 

The subject of creditors’ rights and remedies, and the related problems of 
relief to debtors through more novel, more humane, and less wasteful methods 

are commanding the increasing attention of the citizen, his governments, . 





® Pp. 173-74.  * Pp. 174-75. _ = ° P. 175. © Pp. 211-20. 7 Pp. 273-85. 
* Professor of Law, Harvard Law School; author of IntropucTion To STupDY 
or Law (1926). 
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and his leaders in law, economics, and sociology. -This broad field is capable 
of almost infinite subdivision, and susceptible of varying methods of approach. 
Recently these variant approaches have been greatly in the public eye, with 
federal and state governments concerning themselves about the debtor- 
creditor relations in the cases of banks, railroads, insurance companies, 
farmers, and security holders. The country has seen a deluge of bankrupt- 
cies, with pleas for the new processes of extensions and settlements “ under 
the wing” of the Bankruptcy Act. A plague of foreclosures has occurred, 
although there has been effective blocking of many legal remedies by a res- 
tive people, and an alleged large increase in “ friendly adjustments”. Sweep- 
ing criticisms and investigations of the bankruptcy system have resulted in 
voluminous hearings and reports as to what to do about it. We have seen 
solvent (in the bankruptcy sense) corporations scrambling for ‘“ umbrella ” 
receiverships and, in one case at least,’ the effort of an individual to put 
his assets into corporate form, so that he might seek the receivership denied 
him as an individual. 

Small wonder, therefore, that three books, at least, have recently been 
published which cover somewhat the same field and emphasize much the 
same approach, namely, the comparison of the various liquidating devices 
in theory and in practice. The two others in mind are Hanna’s Cases on 
Creditors’ Rights,? and Billig and Carey’s Cases on the Administration of 
Insolvent Estates. The volume under review, the latest and the largest, 
is the work of Professor Wesley A. Sturges of the Yale Law School, author of 
Commercial Arbitrations and Awards * and Cases and Materials on the Law 
of Credit Transactions.® 

The preface admirably describes the plan of organization: 

“These cases and materials are designed to present many of the more important 
and frequently recurring legal problems incident to the liquidation of debtors’ 
estates. Attempt is made (1) to present a general outline of the typical methods 
of liquidation, namely, compositions, assignments for the benefit of creditors, re- 
ceiversaips and bankruptcy; (2) to present each method as a separate technique; 
(3) to suggest the combination of two or more of these methods; (4) to consider 
the use of receiverships to supplement or to displace compositions and assignments 
and the supremacy of bankruptcy over other methods of liquidation. Problems 
concerning the collection of assets, proof and allowance of claims, priorities, pay- 
ment, and discharge, arising under these several procedures for liquidation, are 
arranged for comparative study.” ® 


Mr. Sturges further explains his regretful omission of materials in the 
related fields of accounting and corporate reorganization, and refers to articu- 
lating publications. Neither the liquidation of banking, insurance, building 
and loan, and brokerage concerns, nor the administration of decedents’ estates 
is treated. 

Notwithstanding these omissions, the book is a formidable one, and is 
obviously the product of prodigious research and collation among varied 
sources. There are three hundred and eighty-two text cases, which seem 
skilfully selected and well arranged. The materials are apparently as nearly 
up-to-date as was physically possible. For example, instead of reporting the 


1 Shapiro v. Wilgus, 55 F.(2d) 234 (C. C. A. 3d, 1931), rev’d, 287 U. S. 348 
1932). 

2 (1931). 

3 (1932). See Book Review (1933) 46 Harv. L. Rev. 874. 

4 (1930). 5 (1930). 6 P. iii. 
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interesting decision in Jn re Henry,’ Mr. Sturges has reproduced the com- 
ments upon the resultant situation in the Yale Law Journal.* This he has 
supplemented with a quotation from a case as recent as the district court’s 
decision in Cherry v. Insull Utility Investments, Inc.,° although the book 
went to. press, no doubt, before he could catch the reversal of the decision, 
on jurisdictional grounds, in Guaranty Trust Co. v. Fentress.° Similarly, as 
a text case, one finds Shapiro v. Wilgus,™ in which the circuit court of appeals 
sanctioned an “ umbrella ” receivership for a Delaware corporation, organized 
shortly before by a solvent citizen of Pennsylvania who, in consideration 
of the corporation’s issue to him of all its stock and its covenant to pay 
all his debts, had transferred to it all his assets in an admitted attempt to 
avoid the application of the rule of Hogsett v. Thompson,” that a receiver 
cannot be appointed for an individual, and, at the same time, to prevent the 
bankruptcy which might follow a general assignment in spite of his solvency.** 
It is unfortunate that the book went to press too early to include the typical 
opinion of Mr. Justice Cardozo, pronouncing the Supreme Court’s unanimous 
reversal.4 

As one reviewer recently remarked: 15 “ Perhaps a real judgment of a 
case book can be made only by one who has used it in leading a pack of 
students over the course.” In line with this suggestion, the writer sought the 
opinion of one of his former students, Professor John Ritchie, III, of the Uni- 
versity of Washington Law School, who has tried out in the classroom the 
original mimeographed materials from which the present volume has been 
developed. While Mr. Ritchie has not yet used the published volume, he has 
examined it in the light of his experience with the formative materials. He 
is frankly enthusiastic about the book, and submits his few criticisms with 
some diffidence, as does this reviewer, especially where the criticism would 
suggest the inclusion of additional matter in an already ponderous volume. 
Mr. Ritchie suggests the inclusion in the appendix of a few typical forms of 
composition agreements, assignments, receivership bills, and bankruptcy peti- 
tions, as well as the Uniform Fraudulent Conveyance Act and the Statute of 
13 Elizabeth. 

One misses such landmarks as Sexton v. Kessler & Co., Ltd.,° Williams v. 
United States Fidelity and Guaranty Co.,1" Zavelo v. Reeves,® and others, 
but some limit must be observed. In fact, the writer’s most fundamental 
criticism, though he is hesitant in view of the outstanding value of Mr. Sturges’ 
work for some purposes, is based upon the feeling that the scope of the 
volume has already transcended the capacity of the average undergraduate 
class. Here, too, may be mentioned a more specific criticism grounded upon 
practical considerations. In an appreciable number of the text cases an in- 
complete opinion is followed by “Judgment for whom?” This method 
would seem to make an unwarranted demand upon the student’s time and 





7 50 F.(2d) 453 (E. D. Pa. 1931). 16 225 U.S. 90 (1912). 
8 Note (1932) 41 YALE L. J. 445. 17 236 U. S. 549 (1915). 
® 58 F.(2d) 1022 (N. D. Ill. 1932). 18 227 U.S. 625 (1913). 
10 61 F.(2d) 329 (C. C. A. 7th, 1932). 

11 55 F.(2d) 234 (C. C. A. 3d, 1931). 

12 258 Pa. 85, ror Atl. 941 (1917). 

18 Cf, West Co. v. Lea, 174 U. S. 590 (1899). 

14 Shapiro v. Wilgus, 287 U. S. 348 (1932). 

15 Israel Packel, Book Review (1933) 81 U. or Pa. L. Rev. 651, 653. 
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energy. Even were more time than usual allotted to this course, a thorough 
study of this 1141 page volume, with its exhaustive references to additional 
cases and law review literature, would take more time than he is apt to have. 
Under these circumstances, it seems unwise to add the burden of examining 
the reports to make sure what decisions were rendered. Furthermore, the 
law libraries of most schools are not adequate to allow this procedure to be 
carried out. 

In scope and content the book is obviously addressed to an unusual extent 
to interests other than those of the average undergraduate. It presents a 
wealth of non-case material, statistical summaries, reports of investigations 
and of public hearings before Congressional committees, recommendations 
of bar associations, et cetera, which, as suggested in the preface, represents a 
response to the “past and present concern of legislators, the bench and 
bar, and credit interests in the subject-matter of these cases and materials.” 19 
The book does not appeal to the writer as suited to the immediate needs and 
capacities, mental and temporal, of undergraduate students. If Mr. Sturges 
is shooting at them, this reviewer wonders whether “the shot are not too 
large for the bird.” 


Georce B. EAceEr, Jr.* 





PROBATION AND CRIMINAL JUSTICE. Edited by Sheldon Glueck. New York: 
The Macmillan Company. 1933. Pp. viii, 344. $3.00. 


Here, in one volume, is an exposition of probation in such form as to be 
equally adaptable for use as a textbook in a college course, a manual for 
field workers, or a source-book of ready information for the lawyer who, after 
years of general practice, has been raised to the trial bench, unwillingly 
assigned to the criminal division, and plunged into sudden and embarrassing 
contact with police, social workers, and probation officers. The book is a 
symposium consisting of fifteen articles upon the subject, arranged in five 
parts entitled Significance and Legal Background of Probation, Organization 
and Administration of Probation, The Granting of Probation, The Art of 
Probation, and Growth and Extent of Probation. 

The authors’ names are ones to conjure with in this field. Several of them 
have been outstanding in their contributions both in administrative work 
itself and in the building up of the comparatively limited body of literature 
which is available in texts, periodicals, and reports. 

One of the strongest chapters in the book is that written by the editor, 
Professor Glueck, upon the subject of The Significance and Promise of Pro- 
bation. In twenty pages of carefully written material he describes the con- 
ditions out of which the device of probation developed; the shifting concepts 
of punishment and individual treatment; the difficulties involved in securing 
an effective probation set-up; the importance of personnel, of adequate in- 
vestigation, intelligent supervision, and of continuing research and record 
keeping. 

The other chapters maintain a high level of performance, but, as is to be 
expected in a symposium, they vary in skill of presentation and value of 
subject matter. Professor Sam B. Warner, for instance, in his contribution, 








19 P, iii, * Professor of Law, University of Virginia. 
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Some Legal Problems Raised by Probation, indicates the difficulty of his 
subject in this succinct summary: “There is thus no well-defined law of 
probation, but only a few cases on scattered problems; often not even 
enough to furnish a reliable indication of the direction in which the law is 
developing.” + The chapter entitled Organization of a Probation Office by 
Edwin J. Cooley is somewhat disappointing. Mr. Cooley is the author of a 
book upon the subject of probation and is one of the best known probation 
officers in the United States, but in this chapter he has, unfortunately, con- 
fined himself to a description of the Catholic Charities Probation Bureau in 
the Court of General Sessions of New York City, with which he was con- 
nected. On the other hand, the chapter by Bernard J. Fagan on Selection 
and Training of Probation Officers is a thoroughly professional piece of work 
revealing first-hand acquaintance with the problem and with the work and 
writings of those who have developed such standards of selection and train- 
ing as now exist. 

Part III consists of two articles, each entitled The Trial Judge’s Dilemma, 
one by Thorsten Sellin and the other by Judge Joseph N. Ulman. Both are 
readable and penetrating. Would that they might be marked and distributed 
to the hundreds of ill-qualified, probation-granting judges who are scattered 
throughout the United States! 

Intensive studies of specific phases of probation work appear in Part IV, 
dealing with the case history, the social worker’s technique, and the contri- 
bution of the psychiatrist. These contributions, as has been suggested here- 
tofore, constitute a valuable manual for the probation officer. They were 
written by Ralph Hall Ferris, Hans Weiss, and Dr. Bernard Glueck, each of 
whom is thoroughly acquainted with the problems and the most successful 
practices of these fields. 

For the newcomer in probation work or for one with a casual and general 
interest, one of the most useful chapters is that by Charles L. Chute, entitled 
The Development of Probation in the United States. Its companion chapter, 
The Growth and Future of the Federal Probation System, is perhaps the most 
valuable of any in the book because of its penetrating, critical analysis of the 
breakdown of the administration of criminal justice under the older theories 
of strict enforcement and punishment, and of the development of the new 
method of probation. Although Mr. Bates speaks in terms of the increase 
of federal criminal legislation and of federal criminal cases, and describes the 
coming of the present effective federal probation system under his supervi- 
sion, his analysis of the problem and his description of the method of solution 
is equally applicable to the situation still existing in most of the states. 

The book is rounded out by four articles describing the probation systems 
of England, France, Belgium, and Germany. Whatever the limitations of 
probation in the United States, it is apparent that much greater progress has 
been made in this country than in any of those mentioned. To the continua- 
tion of this progress, Professor Glueck’s book should make an important 


contribution. - 
Justin MILLeR.* 





1 P. 33. 
* Dean, Duke University School of Law; Vice President, American Probation 


Association. 
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Cases AND OTHER AUTHORITIES ON Equity. By Walter Wheeler Cook. 
Second edition. St. Paul: West Publishing Co. 1932. Vol. 1: pp. xvi, 
680. $6.00. Vol. 2: pp. xv, 662. $6.00. Vol. 3: pp. xvi, 862. $6.50. 


Cases AND OTHER AUTHORITIES ON Equity. One volume edition. By 
Walter Wheeler Cook. Second edition. St. Paul: West Publishing Co. 
1932. Pp. xxi, 1222. $6.50. 


All teachers of equity will welcome the second edition of Professor Cook’s 
three-volume casebook, which is now published as a unit for the first time. 
The contributions of the author of The Powers of Courts of Equity? to the 
study of equity jurisprudence are of large importance; * and this casebook 
is not the least of them. 

Professor Cook’s first volume, as Dean Pound has said, is “what the 
civilian would call the ‘ general part’ of a system of equity”.* In the first 
edition, it contained a short historical introduction, and chapters on the 
powers of courts of equity and on the principles governing the exercise of 
equitable powers.5 The historical material has been carried over unchanged 
into the second edition, but the remainder of the volume has been consider- 
ably revised. The chapter on the powers of courts of equity has been cut 
down to a little more than half its former length. This has been accom- 
plished in part by omitting all the cases contained in the first edition dealing 
with the extra-territorial recognition of equitable decrees. While these cases 
may well be regarded as primarily involving problems of the conflict of laws 
rather than problems of equity jurisdiction, it is at least debatable whether 
students of equity should not be introduced to Burnley v. Stevenson’ and 
Fall v. Eastin.8 Certainly the material on this subject in the first edition 
was very useful to teachers, and its omission from the second edition will be 
regretted. The chapter on principles governing the exercise of equitable 
powers has also been drastically shortened,® in spite of the fact that some 
eighteen valuable recent cases have been added.1° There has also been added 





1 The first volume appeared in its first edition in 1923, and was reviewed in 
these columns by Dean Pound, (1924) 37 Harv. L. Rev. 396. The third volume 
was the next to appear (1924), while the second volume appeared last (1925). The 
first editions of these latter volumes have been reviewed in these columns by Pro- 
fessor Chafee, (1926) 39 Harv. L. Rev. 794 (vol. 2) ; id. 1105 (vol. 3). 

2 (1915) 15 Cor. L. REv. 37, 106, 228. 

8 See, in addition to the series of articles referred to in note 2, supra, The Place 
of Equity in Our Legal System (1912) 3 Am. L. S. Rev. 173; Hohfeld’s Con- 
tributions to the Science of Law (1919) 28 Yate L. J. 721, 732-36; Equitable 
Defenses (1923) 32 YALE L. J. 645; The Present Status of the “ Lack of Mutuality” 
Rule (1927) 36 YALE L. J. 897. 

4 Book Review (1924) 37 Harv. L. Rev. 396. 

5 These principles are developed by Professor Cook almost entirely through a 
series of cases involving equitable relief against torts. Compare CHAFEE, CASES ON 
EguiTaBLe RELIEF AGAINST Torts (1924) 150-479. 

6 From 351 pages in the first edition to 189 pages in the second edition. 

7 24 Ohio St. 474 (1873). 

8 215 U.S. 1 (1909). 

® From 476 pages in the first edition to 309 pages in the second edition. One 
misses particularly the cases of Hedden v. Hand, 90 N. J. Eq. 583, 107 Atl. 285 
(1919), and In re Debs, 158 U. S. 564 (1895) ; but the omission of these cases is to 
a large extent offset by the inclusion of two startling, recent decisions: Ex parte 
Wood, 194 Cal. 49, 227 Pac. 908 (1924) (p. 433), and State ex rel. Smith v. 
McMahon, 128 Kan. 772, 280 Pac. 906 (1929) (p. 430). 

10 Among these are Harris v. Jack’s Theatre Ticket Service, 139 Misc. 111, 





‘ 
| 
| 


1210 HARVARD LAW REVIEW 


a new chapter dealing with bills of peace, bills of interpleader, and bills 
quia timet and to remove cloud on title.11 Professor Cook’s selection and 
arrangement of cases on these topics is, as always, unexceptionable, although 
some may feel, as does the reviewer, that a little more historical perspective 
as to these equitable remedies would be useful.12 At the end of the section 
on bills quia timet, Professor Cook has reprinted two declaratory judgment 
statutes and five cases on declaratory judgments.1* This seems a thoroughly 
logical and desirable innovation.’+ 

The second volume of the three-volume collection deals with the specific 
performance of contracts. As in his first edition, Professor Cook devotes 
chapters to the general scope of the remedy, the fulfillment of conditions 
express and implied (including laches and partial performance with com- 
pensation), part performance and the Statute of Frauds, equitable conversion 
by contract, equitable servitudes, and misrepresentation, mistake, and hardship 
as defenses to specific performance. In spite of the inclusion of some twenty 
new cases, most of them decided since the first edition was published, the 
amount of material in the volume has been reduced by about twenty per 
cent.15 This has been accomplished by substantial curtailments of all the 
chapters except those on equitable conversion and on equitable servitudes. 
The result is a definite improvement over the prior edition, although opinions 
may differ as to the desirability of leaving out some of the cases which 
Professor Cook has omitted.1* The new material included is excellent, and 





264 N. Y. Supp. 396 (1930) (p. 245), in which an injunction against the illegal 
resale of theatre tickets was refused a theatre owner on the ground that he had 
an adequate remedy by self-help through refusing to accept resold tickets; Feather- 
stone v. Independent Service Station Ass’n, 10 S. W.(2d) 124 (Tex. Civ. App. 
1928) (p. 346), in which the court granted an injunction against an illegal lottery 
conducted by a competing filling station which interfered with plaintiff’s business; 
Dworken v. Apartment House Owners’ Ass’n, 38 Ohio App. 265, 176 N. E. 577 
(1931) (p. 354), in which a lawyer, suing on behalf of himself “and all other 
attorneys at law similarly situated”, was permitted to enjoin illegal practice of 
law by the defendant association. Attention should also be called to an excellent 
note on the adequacy of replevin as a remedy for the recovery of chattels in specie. 
P. 257, n.21. 

11 The new chapter contains 159 pages. There are ten cases on bills of peace; 
twelve on bills of interpleader; and 29 on bills quia timet and to remove cloud on 
title (including declaratory judgments). 

12 Compare Professor Cook’s valuable notes on the history of equity (vol. 1, 
pp. 1-18) and on the history of specific performance (vol. 2, pp. 1-4). 

18 The recent case of Faulkner v. City of Keene, 85 N. H. 147, 155 Atl. 195 
(1931) (p. 646) is particularly valuable. 

14 As the reviewer has elsewhere said: “. . . by far the most important statu- 
tory materials which should be considered in studying the guia timet jurisdiction 
of equity are the Declaratory Judgment Acts. These statutes are really a legis- 
lative extension of the power of courts of equity to give relief against ‘ peril and 
insecurity ’, as Borchard puts it; and can . . . be most fruitfully studied in con- 
nection with the classical quia timet jurisdiction.” Paper on The Use of Statutory 
Materials in the Teaching of Equity read before the round-table conference on 
Legislation at the annual meeting of the Association of American Law Schools, 
December 30, 1932, and published in (1933) 21 Geo. L. J. 457, 467. 

15 The first edition of this volume contained 834 pages; the second contains 
658 pages. 

16 For example, the reviewer regards as unfortunate the omission of Hazelton 
v. Miller, 25 App. D. C. 337 (1905), aff'd, on another ground sub nom. Hazelton 
v. Sheckells, 202 U. S. 71 (1906); Berkovitz v. Arbib & Houlberg, 230 N. Y. 261, 
130 N. E. 288 (1921) [cf. note 29, infra]; and Maddison v. Alderson, 8 App. Cas. 
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includes most of the significant decisions on specific performance rendered 
since 1925, when the first edition appeared.17 The American cases contrary 
to Bellamy v. Debenham '* are particularly interesting.1® It is somewhat 
surprising, however, that only one new case on equitable servitudes has been 
added.*° Here is a field of the law of recent creation 24 and one in which 
significant developments are taking place; ?? yet the chapter on this subject 
in the second edition is hardly more than a reprint of the material in the first 
edition, and seems to the reviewer quite inadequate. The cases on equitable 
restrictions in “ building schemes” are conspicuous by their absence; the 
vitally important decision in Jn re Nisbet and Potts’ Contract ** appears only 





467 (1883). No doubt the omission of this last case was due to the fact that the 
excellent opinion in Burns v. McCormick, 233 N. Y. 230, 135 N. E. 273 (1922) 
(p. 344), reprinted by Professor Cook in both his first and second editions, deals 
with the same point. 

17 Among the valuable recent cases included by Professor Cook are Croker v. 
New York Trust Co., 245 N. Y. 17, 156 N. E. 81 (1927) (p. 32), allowing the 
promisee in a donee-beneficiary contract to enforce specific performance for the 
benefit of the beneficiary ; the contrasting cases of Zygmunt v. Avenue Realty Co., 
108 N. J. Eq. 462, 155 Atl. 544 (1931) (p. 62), and Tennessee Elec. Power Co. 
v. White County, 52 F.(2d) 1065 (C. C. A. 6th, 1931) (p. 65), involving the 
problem of the specific performance of contracts requiring “continuous super- 
vision”; Bracy v. Miller, 169 Ark. 1115, 278 S. W. 41 (1926) (p. 87), denying 
specific performance to an infant plaintiff on the ground of want of mutuality; 
Langel v. Betz, 250 N. Y. 159, 164 N. E. 890 (1928) (p. 101), in which the court 
refused to follow the RESTATEMENT OF CONTRACTS (1932) § 164(2); Bowen v. 
Pursel, 109 N. J. Eq. 67, 156 Atl. 649 (1931) (p. 273), involving partial perform- 
ance with compensation for inchoate curtesy rights; Lojo Realty Co. v. Estate of 
Johnson, 227 App. Div. 292, 237 N. Y. Supp. 460 (1929) (p. 381), aff'd, 253 N. Y. 
579, 171 N. E. 791 (1931), holding, contrary to Montgomery v. De Picot, 153 
Cal. 509, 96 Pac. 305 (1908) (p. 385), that, where a vendor has agreed to take “a 
promissory note” and purchase-money mortgage for the purchase price, an as- 
signee of the purchaser cannot entitle himself to specific performance by tendering 
his own note secured by such a mortgage. The doubtful decision in Linsell v. 
Halicki, 240 Mich. 483, 215 N. W. 315 (1917) (p. 639); although not recent, is a 
distinct addition to Professor Cook’s material on hardship as a defense to specific 
performance. 

18 [1891] x Ch. 412. 

19 Luette v. Bank of Italy Nat. Trust & Sav. Ass’n, 42 F.(2d) 9 (C. C. A. oth, 
1930) (p. 219); Wilson v. Corcoran, 73 Mont. 529, 237 Pac. 521 (1925) (p. 221). 
Cf. Crowley v. Crowley, 13 F.(2d) 311 (App. D. C. 1926) (p. 224). 

20 Holt v. St. Louis Union Trust Co., 52 F.(2d) 1068 (C. C. A. 4th, 1931) 
(Pp. 551). 

21 The law of equitable servitudes had its origin less than ninety years ago 
in Tulk v. Moxhay, 2 Phil. 774 (1848). 

22 See, for example, Vogeler v. Alwyn Improvement Corp., 247 N. Y. 131, 159 
N. E. 886 (1928), holding that an equitable servitude may be imposed in favor of 
neighboring land not owned by the covenantor; Puddington v. Vielbig, 103 N. J. 
Eq. 39, 142 Atl. 171 (1928), dealing with the effect of subdivision on cross- 
servitudes imposed as part of a building scheme; Bristol v. Woodward, 251 N. Y. 
275, 167 N. E. 441 (1929), suggesting a novel theory as to the applicability of the 
Statute of Frauds to equitable restrictions [cf. Long v. Cramer Meat & Packing 
Co., 155 Cal. 402, 406, 101 Pac. 297, 298 aay and Evangelical Lutheran 
Church v. Sahlem, 254 N. Y. 161, 172 N. E. 455 (1930), ably discussing the ques- 
tion of whether pecuniary injury to the dominant owner need be shown in order 
to enforce a servitude. The very important case of National Skee-Ball Co. v. 
Seyfried, 110 N. J. Eq. 18, 158 Atl. 736 (1932), holding that equitable servitudes 
cannot be imposed on ordinary chattels, was apparently decided too late for in- 
clusion in the volume under review. 

28 [1905] 1 Ch. 391, aff'd, [1906] 1 Ch. 386. 
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in the form of a brief summary contained in an extract from Maitland; * 
and the relatively unimportant case of Formby v. Barker®® is reprinted 
while there is not even a footnote reference to London County Council v. 
Allen.2® No doubt the reason is to be found in Professor Cook’s belief that 
equitable servitudes “ should be treated in courses on Property, in connection 
with covenants that run with the land and common law easements”. 27 Even 
if this be so, which seems an arguable point, it would appear that, if material 
on equitable servitudes is to be included in an equity casebook at all, that ma- 
terial should be adequate for a thorough and reasonably complete presentation 
of the subject in the equity course if the instructor desires to present it there. 
A similar criticism applies, the reviewer believes, to Professor Cook’s very 
sketchy treatment of arbitration statutes. If these statutes are to be taken 
up at all in connection with the question of specific performance of contracts 
to arbitrate (and the reviewer heartily agrees with Professor Cook that they 
should be) 2 more materials should be put before the student.?° 

Professor Cook’s third volume “represents an attempt to combine the 
material usually presented in advanced equity courses dealing with reforma- 
tion, rescission, and restitution with that contained in the course commonly 
called quasi-contracts.” °° The advantages and disadvantages of this method 
of presentation have been discussed by Professor Chafee in a review of the 
first edition of this volume.*t - Once the desirability of such a fusion of 
reformation and rescission with quasi-contracts is conceded, it is plain that 
Professor Cook’s task has been thoroughly well done. The present edition 
follows with no substantial change the arrangement used in its predecessor, but 
the volume has been shortened by almost one-fifth,*? in spite of the inclusion 





24 P. 543. 
ee f39°3) 2 Ch. 539 (p. 559). ; 
26 [1914] 3 K. B. 642. Cf. Chafee, Book Review (1926) 39 Harv. L. Rev. 


794, 796. 

27 Pp, 540 

28 As oe reviewer has said elsewhere: “The long continued refusal of equity 
to enforce contracts to arbitrate is of greatly diminished significance in many 
states as the result of legislation patterned on the pioneer New York Arbitration 
Law. Some study of this statute and the leading decisions under it seem... 
essential if the law as to specific performance of contracts to arbitrate is to be 
taught at all.” Paper on The Use of Statutory Materials in the Teaching of 
Equity, supra note 14, at 461-62. 

29 Professor Cook reprints §§ 2 and 3 of the New York Arbitration Law (1920) 
c. 275 (pp. 46-47); also (p. 49) § 4-a, added by N. Y. Laws 1927, c. 352, to over- 
come the effect of the decision in Bullard v. Morgan H. Grace Co., 240 N. Y. 388, 
148 N. E. 559 (1925). He states (p. 49, n.21) that § 4-a was held unconstitutional 
in Matter of Finsilver, Still & Moss, Inc. v. Golberg, Maas & Co., 227 App. Div. 
90, 237 N. Y. Supp. 110 (1929), but fails to note that this decision was reversed 
on appeal, s. c., 253 N. Y. 382, 171 N. E. 579 (1930). It would seem that the 
decision of the Court of Appeals in this case, along with Matter of Fletcher, 237 
N. Y. 440, 143 N. E. 248 (1924); and possibly Stefano Berizzi Co. v. Krausz, 
239 N. Y. 315, 146 N. E. 436 (1925), might well have been included in Professor 
Cook’s collection or at least referred to in footnofes. Certainly it would have been 
desirable to have retained Matter of Berkovitz v. Arbib & Houlberg, 230 N. Y. 
261, 130 N. E. 288 (1921), which was included as a principal case in the first 
edition. 

20 Pp. vi. 

81 Book Review (1926) 39 Harv. L. Rev. 1105, 1106. 

82 The third volume of the second edition contains 856 pages, as against 1042 


pages in the first edition. 
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of some twenty-one new cases. This condensation is a real improvement; the 
first edition tended to be somewhat diffuse in parts, and to emphasize unduly 
abnormal and unusual cases. The new cases inserted by the editor are ex- 
cellent and should prove to be valuable teaching material.®* 

If a general criticism of Professor Cook’s three-volume edition may be 
ventured, the reviewer would suggest that it is rather a casebook for teachers 
than a casebook for teaching. For one thing, the very wealth of material 
which makes it indispensable to a teacher of equity may be confusing rather 
than helpful to a law-school student. Moreover, Professor Cook’s novelties 
in arrangement, which cannot but prove stimulating to the instructor, may 
not always be the most satisfactory from the student’s standpoint. The three- 
volume edition thus seems to the reviewer more useful for reference than as a 
teaching tool. 

These difficulties, if they be such, are largely avoided in Professor Cook’s 
one-volume edition, which has not hitherto been reviewed in these columns.** 
True, the one-volume edition follows exactly the arrangement of the larger 
collection —an arrangement which seems to the reviewer artificial in parts 
— but the material is much more concisely presented. This has been accom- 
plished by a careful elimination of the less important cases on all topics, and 
by the omission from the chapters on reformation and rescission of most of 
the material on quasi-contracts included in the third volume of the larger 
collection.25 The result is a thoroughly satisfactory casebook, which covers 





38 Special attention may be called to the following: Gray v. Trick, 243 Mich. 
388, 220 N. W. 741 (1928) (p. 20), denying restitution in specie where the defendant 
no longer had the property he had obtained by fraud, but did have other 
identical property; the contrasting cases of Wilks v. McGovern-Place Oil Co., 
189 Wis. 420, 207 N. W. 692 (1926) (p. 119), and Kimmel v. Peach, 240 Mich. 
697, 216 N. W. 374 (1927) (p. 121), dealing with the requirement of restitution 
in suits for rescission; Dutton v. Davis, 103 Vt. 450, 156 Atl. 531 (1931) (p. 211), 
an extreme case of reformation; Donald Friedman & Co. v. Newman, 255 N. Y. 
340, 174 N. E. 703 (1931) (p. 213), in which the court refused to reform an in- 
correct memorandum of an oral contract within the Statute of Frauds; Holmes 
v. Payne, [1930] 2 K. B. 301 (p. 250), an interesting insurance case involving the 
distinction between compromise and mistake; Matter of Agnew’s Will, 132 Misc. 
466, 230 N. Y. Supp. 519 (1928) (p. 280), holding that the estate of a wealthy 
man’ who secured free surgical services without disclosing his financial status was 
liable to the surgeon for the reasonable value of those services; Peterson v. First 
Nat. Bank of Ceylon, 162 Minn. 369, 203 N. W. 53 (1925) (p. 365), in which re- 
lief was granted against a unilateral mistake of law by plaintiff’s attorney; R. E. 
Jones, Ltd. v. Waring & Gillow, Ltd., [1926] A. C. 670 (p. 466), a striking case on 
change of position; Scott v. Pattison, [1923] 2 K. B. 723 (p. 551), allowing re- 
covery on a quantum meruit for services actually performed under a contract urr- 
enforceable under the Statute of Frauds, although denying recovery of the contract 
price [cf. Waters v. Kline, 121 Ky. 611, 85 S. W. 209 (1905) (p. 548), included 
for the first time in the second edition, allowing quasi-contractual recovery of the 
contract price in a somewhat similar case]. It should be noted that one of the 
recent decisions which Professor Cook reprints — Young v. Hoagland, 292 Pac. 
189 (Cal. App. 1930) (p. 463) — has been reversed on appeal. Young v. Hoagland, 
212 Cal. 426, 298 Pac. 996 (1931). 

34 The first edition of the one-volume edition appeared in 1926. 

85 The material contained in 672 pages of the first volume of the larger collec- 
tion is compressed into 508 pages in the one-volume edition, largely by reducing 
the space devoted to the powers of courts of equity; that contained in 658 pages 
of the second volume is compressed to 378 pages, principally by condensing the 
material on fulfillment of conditions and on equitable conversion; and that con- 
tained in 856 pages of the third volume is compressed to 324 pages. 
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adequately the nature of equity jurisdiction and the principles governing its 
exercise; bills of peace, bills of interpleader, and bills quia timet and to 
remove cloud on title; ** specific performance of contracts, including vendor 
and purchaser; *? and reformation and rescission for fraud and mistake. 
Either by itself or in conjunction with the third volume of the larger collec- 
tion, it gives the basis for two solid and satisfactory full-year courses in 
equity. 

The present edition of the one-volume casebook is a distinct improvement 
on the first edition. It is somewhat longer; but this is due wholly to the 
inclusion of cases on miscellaneous equitable remedies —the balance of the 
material has been reduced in bulk about ten per cent. Nineteen new cases, 
in addition to those included in the chapters on miscellaneous equitable 
remedies, have been added, and twenty which appeared in the first edition 
have been omitted. The resulting changes are particularly noticeable in the 
sections dealing with adequacy of the legal remedy, with the kinds of 
interests which equity will protect, with “ balancing the equities”, and with 
equitable conversion. All of these sections have been substantially improved. 

Professor Cook is to be congratulated on this second edition of these case- 
books. The three-volume edition should be in the hands of every teacher 
of equity; it contains invaluable material not now available elsewhere. And 
the one-volume edition, even more than the larger collection, should prove 
both popular and valuable as a teaching casebook. 

Srmpney P. Srmpson.* 





THE ADMINISTRATION OF NORMANDY UNDER SAINT Louis. By Joseph Reese 
Strayer. Cambridge, Mass.: Mediaeval Academy of America. 1932. 
Pp. x, 134. $3.25. 

The reign of St. Louis (1226-1270) runs parallel for many years with that 
of Henry III (1216-1272), and both reigns are marked by conspicuous works 
of legal science: Bracton in England, the Establissements du Roi in France, 
and the Summa de Legibus in Normandy. The connection between England 
and Normandy had just come to an end and the two countries henceforth 
took their several ways in law and administration. More than once Maitland 
remarked on the interest of this separation, which in the end left the common 
law in an isolated position with only occasional contacts with other systems. 
Norman law was eventually to undergo considerable modifications, but during 
the present period suffered but little change. England and Normandy both 
had a formulary system of original writs and assizes, but under Henry III 
the system was enormously developed by the invention of new varieties; in 
Normandy, on the other hand, there was little attempt to extend the form- 
ulary scheme, perhaps, as the author suggests, because the higher legal places 
were now filled by Frenchmen whose interests lay outside the duchy. 





86 These miscellaneous equitable remedies were not dealt with in the first 
edition. The second edition devotes 149 pages to them, substantially as much 
space as is given to them in the second edition of the three-volume casebook. 

87 A chapter on equitable servitudes is also included, but it is even more 
inadequate than the chapter in the larger collection. It would seem much better 
to omit the topic entirely than to attempt to deal with it in 23 pages. 

* Professor of Law, Harvard Law School. 
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The monograph touches upon a number of topics, such as the forests 
(where enclosures were a grievance contrasting with the English situation 
where extension was more usually complained of), finance (where Nor- 
mandy’s greatest contribution to France took place), government (where 
paid officials seem much more common than in England), and justice. Cases 
moved easily backwards and forwards between the exchequer and parlement, 
much as they did in England between our own central courts, although in 
Normandy there seems as yet little trace of regular appellate proceedings, 
save those leading from the baillis to the exchequer. Criminal procedure 
seems even more obscure in Normandy than in England at this moment. It 
is unfortunate that the chapter on justice is so short, for the footnotes give 
glimpses of many interesting cases. 

The bibliography is well-nigh exhaustive, and the quantity of unpublished 
material used is very large. The author’s research has been extensive and 
his skill in compressing the results into an easily handled monograph is re- 
markable. Sound scholarship and attractive presentation distinguish this 
volume, as we have learned to expect in the publications of the Mediaeval 
Academy. 


THEODORE F. T. PLUCKNETT.* 





BENJAMIN CHEW 1722-1810. By Burton Alva Konkle. Philadelphia: Uni- 
versity of Pennsylvania Press. 1932. Pp. xix, 316. $4.00. 


This biographer, who specializes in the study of secondary characters in 
the colonial period of Pennsylvania, has offered here a revealing picture of the 
career of a provincial aristocrat, eminent judge, and social leader, which is, 
in a sense, an epitome of the life of a gentleman of importance in the middle 
colonies in the eighteenth century. 

Benjamin Chew was born in Maryland in 1722. His father, at first a 
physician, was at his death chief justice of Delaware; and his family, which 
had settled one hundred years earlier in Virginia, was among the most in- 
fluential in the region of the Chesapeake. The son commenced his law studies 
as a student in the office of Andrew Hamilton, leader of the Philadelphia 
bar and celebrated as the defender of the printer Zenger; he then entered 
the Middle Temple, London, where he was completing his education when 
called home by his father’s death. Active in political affairs and in the con- 
troversies over the Maryland boundary, he was soon drawn to Philadelphia 
where he acquired a large practice, became a member of the Provincial 
Council and the principal adviser of the Penn family. Appointed Chief 
Justice of the Supreme Court of Pennsylvania in 1774, the Revolution cost 
him his office, as well as others more lucrative under the proprietary govern- 
ment; and he was for a short time interned in New Jersey along with Gov- 
ernor Penn. After some years spent in retirement, he was in 1791 appointed 
president of the High Court of Errors and Appeals of Pennsylvania. He 
continued to serve in that capacity until 1805, when the infirmities of old 
age prevented his attendance. He died in 1810 at the advanced age of eighty- 
seven years. His active and useful life, it will be seen, covered the most 





* Professor of Legal History, London School of Economics. 
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important years in the development of colonial Pennsylvania, the Revolu- 
tionary era, and the period of Federalist supremacy following the adoption 
of the Constitution of the United States. 

The casual reader would not find the minute treatment of prosy episodes 
much to his taste. But the historian and antiquarian familiar with the man- 
nerisms of the time will appreciate this useful if unexciting account of the 
then, as ever, devious ways of Pennsylvania politics, and the mild gaieties of 
provincial and early republican society. To the lawyer, such a book as this 
is of value chiefly for the light that it throws on the practice of law in the 
provincial courts. Chief Justice Tilghman is reported as saying that it was 
long before Pennsylvania possessed any lawyers of eminence, although there 
never were wanting men of strong minds well able to conduct the business of 
the courts without much regard to form. This hardly does justice to some 
members of the early bar. Then, as now, there were men who knew little and 
cared less about law and who became attorneys merely that they might 
spring to public office. And undoubtedly there were lawyers and judges of 
that time who were saved from complete incompetence by Blackstone’s Com- 
mentaries, just as a similar group today is saved by Corpus Juris, while others 
await salvation through the American Law Institute. But the leaders of 
that day were as well read as persons of their own rank in Europe, and were 
much more competent in the mighty task of empire building that was swiftly 
and silently going on under the unobserving eyes of Westminster Hall. 

The long-drawn-out boundary disputes with Maryland and Virginia to the 
south, and Connecticut on the north, gave rise to many difficult questions of 
law and called for much study and careful preparation on the part of the law 
officers of the colony. There were constant negotiations with the Indians. 
War interfered with commerce and brought its usual aftermath of litigation. 
The carelessness of the land office and local officials, and the informality of 
frontier conveyancing, led to errors that were the source of endless eject- 
ments. Ever present was the practical difficulty of moulding the still semi- 
medieval law of England to the new and altogether different conditions of 
American life. The lawyers and politicians of the time grappled resolutely 
with these problems, and, on the whole, effectively; and in these half-forgotten 
episodes were laid the foundations of much American law, establishing prin- 
ciples and practices that have vitally affected the growth and development 
of local institutions. Glimpses of these formative processes are caught now 
and again in this book, faintly it is true, for the actors were unconscious of 
their destiny. But, such as they are, these glimpses help us better to under- 
stand the difficulties that confronted our predecessors in the administration 
of justice in the colonies, and the robust manner in which they met them. 

The almost complete absence of law reports covering the early period, and 
the lack of interest in historical studies, usually observed in periods of pro- 
found change, have obscured the memory of these worthies of the colonial 
period and their contributions to the law, overshadowed as they are by the 
truly remarkable bar that practiced in the early nineteenth century. Ben- 
jamin Chew was a personage of this type. Not a great man, but a sound 
and industrious judge, a wise counsellor, and distinguished citizen, cultured 
too, in the formal fashion of his age. Owing to the sad neglect of the public 
records of the older states, the legal historian must glean where he can, in 
the court dockets, old statutes, family papers, and official correspondence, 
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so that biographies such as this, not professedly technical, are quite helpful 
in recreating the atmosphere of court and law office in a period more remote 
in its economic outlook than in the actual lapse of years. 


Wiiiiam H. Lioyp.* 





THE UNITED STATES AND THE LEAGUE OF NATIONS 1918-1920. By Denna 
Frank Fleming. New York: G. P. Putnams’ Sons. 1932. Pp. ix, 559. 
$5.00. 


Mr. Fleming has given us a fascinating study of the tragic history of the 
League of Nations idea in the United States from 1918 to 1920. It is with 
unabated interest that one follows him — and his lucid exposition makes fol- 
lowing easy — through the early enthusiasm for the idea of an organized peace 
in which even Senator Lodge and Colonel George Harvey joined; through the 
first break in opinion in 1917, the crystallization of the idea in Wilson’s pro- 
nouncements upon the war aims, the formation of the nucleus of the anti- 
League army in the Congressional election campaign in 1918, and its consolida- 
tion after the Republican success of that year; through the unmitigated 
struggle during the period of the drafting of the Treaty of Versailles, and its 
consideration in the Senate; culminating in the break-down of Wilson’s health 
and the defeat of his aspirations for an organized peace. 

The book is remarkable for a number of reasons which a mere outline of its 
contents could not indicate. Though written from the point of view, and it is 
frankly acknowledged, of one “ who could not believe . . . that human civi- 
lization had advanced so far only to confess its impotence before the assaults 
of any militarized nation . . .”! it is nevertheless a fair treatment of both 
sides of this bitter controversy. Moreover, it displays not only an understand- 
ing use of official documents and political writings but also the much rarer vir- 
tue of an acute and stimulating use of contemporaneous press opinions and 
private utterances of the public figures who filled the stage during these years. 
If there is one reflection more than another aroused by the mass of materials 
thus assembled, it is that there is “ public opinion” and “ public opinion ”, 
and that the verdict of the “ public opinion ” of the United States in 1920 did 
not and could not kill the League of Nations idea. Too much catalyst was 
needed to procure that verdict for it to be regarded as permanent and irrevo- 
cable, for there will not always be such catalysts at hand as Lodge and Har- 
vey, nor will the mixture of materials always be such as to react so readily. 

It should not be imagined, however, that this study is of interest merely to 
those interested in the League of Nations. On the contrary, it holds great 
interest also for all students of the virtues (or defects) of the delicate (or cum- 
brous) constitutional machinery through which the foreign relations of the 
United States are normally conducted. The volume actually originated as a 
by-product of the author’s earlier work on The Treaty Veto of the Ameri- 
can Senate,” and it constitutes a necessary supplement thereto. At the present 
moment, when the United States is again assuming the réle of leadership in 





* Professor of Law, University of Pennsylvania; author of Earty Courts oF 
PENNSYLVANIA (1910). 


1 Py, 2 (1930). 
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world politics, an hour or two of intro- and retrospection such as that which 
Mr. Fleming gives us here is not unwholesome. 

The volume is attractively illustrated and fully documented and indexed. 
It is an important contribution to the political literature centering around the 
Peace Conference and the origins of the League of Nations.* 


Juttus STONE.* 





SPECIAL REPORT ON THE PROPOSAL TO CHANGE THE RULE oF NEw York 
STATE REGULATING PERPETUITIES. Fourth Supplemental Report of the 
Commission to Investigate Defects in the Laws of Estates. Legislative 
Document (1933) No. 55. Albany: J. B. Lyon Co. 1933. Pp. 342. 


This Report of the New York Decedent Estate Commission will amaze 
some and amuse others; but it will convince few that the present two-lives 
rule against perpetuities of that state is a good one. It contains the minutes 
of a public hearing of the Commission in December, 1931, on the advisability 
of changing the two-lives rule; various memoranda and proposed legislation 
submitted for its consideration; its own findings; the memorandum of its 
counsel, Dean Alden of Buffalo Law School; and reprints of four articles. 

Various criticisms of the two-lives rule were given, including Professor 
Gray’s well-known strictures that it is arbitrary, unnatural, uncertain, and 
productive of much litigation.2 Suggested changes included a return to the 
common-law rule,* a change from two to multiple lives,* and the validation 
of terms of years and limitations based upon the lives of any number of 
children of a benefactor.5 The Commission, however, made short work of all 
criticisms and proposals. With the complacent conservatism of a Black- 
stone, it bestowed its benediction upon the existing law as one approaching 
perfection. 

In selecting parts of the Report for criticism, one is overwhelmed by an 
embarrassment of riches. Straw men and bugaboos parade across the pages 
in rapid and bewildering succession. The corpse of Cadell v. Palmer,® like 
that of the Cid, is dragged forth to battle. Alarming things might happen 
were the statute repealed or the common-law rule adopted.’ New York 





3 See BAKER, WoopRow WILSON AND THE WorLD SETTLEMENT (1922); Dopp, 
Wooprow WILtson ANp His Work (1922); Harvey, Henry Cray Frick, THE MAN 
(1928) ; Lopcz, THe SENATE AND THE LEAGUE OF Nations (1925); MiLter, THE 
DRAFTING OF THE COVENANT (1928); 4 TEMPERLEY, THE History OF THE PEACE 
CONFERENCE (1924) 390 et seq. 

* Instructor in Jurisprudence, Harvard Law School; author of INTERNATIONAL 
GvARANTEES OF Minority RIGHTS (1932). 


1 One article (pp. 321-28) gives an excellent summary of the entire matter. 

2 Gray, Rue Acatnst Perpetuities (3d ed. 1915), referred to at pp. 41, 42, 157, 
261, 325, 327. Other criticisms were that there is a lack of uniformity with other 
states; the present rule drives a great deal of business out of the state into neighbor- 
ing states; powers of sale, lease, etc., prevent property from being taken out of com- 
merce. Pp. 291, 324-26. 

8 Pp. 155, 179, 223, 249-64. * Pp. 237, 294. 

5 Pp. 204, 212, 237, 294. 

6 + Cl. & F. 372 (1832). See pp. 35, n.2, 46. This case upheld limitations based 
on 28 lives. 

7 Pp. 43-44. 
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courts might follow a disquieting dictum in a New Hampshire case of 1891,° 
to the effect that there were many open questions on the subject at that 
date in that jurisdiction; the traditions of England might become entrenched 
in the Empire State; ® and (the supreme horror) lawyers might have to learn 
some new law.?° 

Portions of the Report are as startling as its bright red cover. We blink 
our eyes when we read that the two-lives rule is “logical”.1! Professor 
Gray’s “able exposition ” is no longer reliable; indeed, there is doubt if it 
ever has been.!2. His views should now be discarded for those of a report of a 
bar association committee, whose outstanding argument for the two-lives rule 
is, “ The fact is that our development and progress as a great state has [sic] 
taken place while it has been in force ””.1* ‘This patriotic peroration inspired 
similar thoughts in Dean Alden: “ Meantime our development and progress 
as a great state have been in no respect surpassed by any sister state under a 
less limited rule”.1* Mortality tables 15 showing that the life expectancy of 
the survivor of a group of any ordinary number of living persons is but slightly 
more than that of two prove little or nothing, according to the Commission.1* 
Lawyers elsewhere may be beset with doubts in drawing wills,17 but New 
York jurisconsults, if “experienced” and “ careful”, can contemplate the 
consequences of their cerebrations with “ confidence, certainty and satisfac- 
tion ”.18 

The apologists for the 1830 statute evidently share Emerson’s belief that 
consistency is the hobgoblin of little minds. Forgetting temporarily that the 
doctrine of separable trusts (concededly, the only thing which makes the two- 
lives rule at all defensible) is an outstanding example of judicial legislation, . 
Dean Alden characterizes the common-law rule as “ pure and simple judge- 
made law’, “a creation of the chancellors ”,1® etc., in unfavorable contrast 
with the two-lives rule, which was the brain-child of 1828 legislators, not 
jurists. The Commission, in belittling the mortality tables, takes as an in- 
stance a prolific grandfather with ten grandchildren all ten years old; 2° Dean 
Alden says, “ Never does a testator choose lives of the same age ”’.24 At one 
place Dean Alden hazards the guess that the common-law rule would cause 
an inundation of wills like Cadell v. Palmer; ** he says elsewhere that “ the 





8 Edgerly v. Barker, 66 N. H. 434, 461. See pp. 40, 41, 43, 44, 47. 

oF, te. 

10 P. 15. On p. 52, Dean Alden gives this as the first of several arguments 
against “any modification”. This argument is hardly complimentary either to 
law schools, all of which teach the common-law rule as a necessary preliminary to 
the New York rule, or to the skill of New York draftsmen. For example, a New 
York lawyer, who will now provide “ The trust shall last during the lifetime of 
the survivor of my children, John and Mary ”, could without serious difficulty learn 
to provide “ This trust shall last during the lifetime of the survivor of my children, 
John, Mary and James”. 

11 P. tr. 

12 Pp. 38, 39, 41, 42. 15 Pp. 230, 256. 

18 Pp. 54-57 at p. 55. 16 Pp. 15-16, 45. 

6 9. 17 Pp. 41, 44, 47, 50. 

18 Pp. 42, 55. See the very interesting opinion of Surrogate Foley, Chairman 
of the Commission, in Estate of De Forest, N. Y. L. J., March 16, 1933, where a 
testamentary trust contained in the will of a distinguished and experienced lawyer 
was declared invalid. 

19 Pp. 35, n.2, 39, 46. 20 P. 16. 21 P. 50. 

22 1 Cl. & F. 372 (1832). See pp. 50, 51, 53. 
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great majority of wills ” direct payment of “ portions of principal to a child 
as he or she may reach definite periods of maturity ”.?8 

Equally extraordinary are the omissions in the Report. Professor Gray is 
not mentioned by the Commisssion, an example of Hamlet without the Prince 
of Denmark. Much is said about the lack of a “ widespread ” or “ general ” 
public demand for change; ** but the fact that the proposed changes have 
the approval of the “ understanding public ” *° is ignored. Much is said about 
“ frozen assets”, and the state’s legislative economic policy as to keeping 
property in commerce; ?* but nothing about the enormous economic loss 
because of litigation under the two-lives rule; and there is an eloquent silence 
about legislative,27 conventional, or testamentary powers of sale, lease, and 
exchange, which effectively prevent property from being taken out of com- 
merce under the present law, and which, of course, would be equally effective 
were a more liberal rule against perpetuities adopted. 

Some statements of the Commission are simply inexplicable; for example, 
“Open advocacy before the Commission on the part of banks and trust 
companies or their counsel has been absent ”.28 This is the exact opposite 
of the truth, for the Report itself contains memoranda of two prominent trust- 
company lawyers.?® It is also insinuated repeatedly that trust companies 
want a flat term of twenty-one years in addition to multiple lives; *° but 
the same two memoranda contain statements strongly opposing a flat 
term. *1. Confronted with the facts about the huge amount of litigation 
on perpetuities in New York, the Commission disingenuously mentions 
cases in the Court of Appeals only,8? thus disregarding both unreported 
litigation and litigation in the Surrogates’ Courts. Since the facts were 
pointed out both at the open hearing and in memoranda,** one reluctantly 
concludes that its inadequate treatment of this argument was not due to 
inadvertence. 

At times the attitude of the Commission is quite Olympian. Mere law- 
school professors are incompetent to discuss economics.** Statements of 
two trust-company lawyers of unquestioned standing to the effect that the 
present rule drives considerable trust business to neighboring states ** “ may 
not be accepted in the absence of any proof of such fact having been made 
to the Commission.” ** With the naive condescension of the typical New 
Yorker, the argument as to uniformity with the law of other states (prac- 
tically all of which permit limitations based upon multiple lives *7) is dis- 
missed summarily with the sophistry, “ A perpetuity now valid in New York 
State is also valid in every other state except Louisiana ”.°* 





3 P. 4. 24 Pp. 14-15, 53, 327-28, 340. 

25 These words are those of a member of the Commission. P. 340. Cf. pp. 
264, 327-28. 

26 Pp. 13, 15, 35; 51. 

27 N. Y. Rear Prop. Law (1909) §§ 105, 106; see Weir v. Barker, 104 App. Div. 
112, 93 N. Y. Supp. 732 (1905); PowELL, CAsEs ON Future INTERESTS (1928) 
455. > also the present writer’s article in (1931) 6 St. Joun’s L. REv. 50, 62. 

a8 P. 9. 1 Pp. 247, 292. 

29 237-47, 291-94. 82 Pp. 10-11. See also pp. 38, 254, 261. 

80 Pp. 10, 13, 53. 38 Pp. 157, 261, 325-26. 

84 Pp. 10, 42. 

_ - 242, 245, 291. See also pp. 51 and 326. 

13. 


87 Rs Note (1933) 46 Harv. L. Rev. 7or. 
88 P. 14. 
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One gathers that the Commission’s opposition to change was due to the 
fact that the suggestions did not originate within the Commission itself. 
“The Commission has the hope that the legislature will not attempt to 
tamper with the new act, except with the approval of the Commission. When 
changes are made in any fundamental law, many persons arise, for ulterior 
reasons, to seek change by amendment. . . .” *® I cannot resist the tempta- 
tion to quote the remarks of Gibbon in respect of the attempt of Justinian 
to prohibit any changes in the law as he had established it: “It is the first 
care of a reformer to prevent any future reformation.” 4° This theory as 
to the cause of the opposition of the Commission (or at least one member 
of it) is not weakened by the subsequent statement: “If real defects de- 
velop, the Commission will be the first to aid in securing proper legislation 
to cure such defects,” because the speaker obviously considers the Commis- 
sion itself to be the sole judge as to the existence of any “ real defects ”. 

Those who believe with Professor Gray, Chief Judge Pound,*! and others 
that the New York rule is bad should be glad that the Report has appeared. 
Certainly the case for change is presented quite thoroughly; and the apolo- 
gists for the status quo have had to commit themselves in writing. The 
astounding congeries of half-truths, non sequiturs, and appeals to anti-trust 
company and anti-British prejudices which constitute large portions of the 
defense is a really powerful argument for modification. Despite. Dean 
Alden’s great ingenuity, zeal, and learning, one feels that if this is all that can 
be said against change of some sort, change is bound to come — and shortly. 
The common-law world is all out of step except New York. This report has 
hastened the day when New York will fall in line. 


FRANKLIN F. RusseE.u.* 
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THe LecaL Errect oF ANTE-NUPTIAL PROMISES IN MIXED MARRIAGES. By 
the Rev. Robert J. White. Philadelphia: The Dolphin Press. 1932. 
Pp. viii, 80. $1.50. 

The present head of the American Bar Association, Mr. Martin, states in 
his preface that this study “has broken new ground.” (P. iii.) The author, 
formerly a practising lawyer and at present a member of the faculty of the 
Catholic University of America, considers the validity of a promise by the 
non-Catholic party in a mixed marriage to have any children thereof edu- 
cated in the Catholic faith. Although admitting that the overwhelming 
weight of authority is generally considered to be against the enforceability 
of such a promise, he maintains that the precedents are not as strong as they 
appear. The American cases, he states, rely indiscriminately on English 





89 P_ 338. The address bears the somewhat surprising title, “ The Work of the 
Revisers of 1930”. 

40 DECLINE AND FALL OF THE ROMAN EmpPrre, Ch. 44. 

41 P. 254. 
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authority inapplicable today because it arose at a time when Popery was a 
criminal offense. The author argues forcefully that a promise of the type 
considered has all the requirements of a binding contract, and should be spe- 
cifically enforced during the lives of the parties, and given effect by the 
probate court after the death of one or both of them. All the statutes in 
this country which recognize the interest in a particular religious training for 
a child are collected. 


Our OssoLeTe ConsTITUTION. By William Kay Wallace. New York: The 
John Day Company. 1932. Pp. 226. $2.00. 


Political rights and natural law concepts of individual liberty were the 
bases of the Constitution adopted in 1789. Today neither these concepts 
nor the reasons for them exist; the new Industrialism has made economic 
liberty and social welfare the essential interests. However, the Constitution 
provides no room for their development. When such a situation arises that 
the authority behind the law is not only inadequate but also a hindrance, 
only a complete change of constitution and form of government can pre- 
vent a revolution. The new constitution must be based upon scientific 
capitalism, efficiency, “ the one best way ”; upon a new philosophy of status 
in terms of function instead of contract; and must include guarantees of 
economic liberty, social security, more efficient government, personal liberty 
and property in a social sense, and a planned national economy. This latest 
diatribe against the “ holiness” of the Constitution is neither accurate in its 
description of the past nor profound in its suggestions for the future. The 
generalities and the “left ” phrases which the author expounds seem to be 
merely a composite of vague economic ideas recently in the air. 


POSSIBILITIES AND NEED FOR DEVELOPMENT OF LEGAL MEDICINE IN THE 
UniTep States. Bulletin of the National Research Council Number 87. 
By Oscar T. Schultz. Washington: The National Research Council of 
the National Academy of Science. 1932. Pp. ix, 135. $1.50. 


As a scientific aid in the detection of crime, the knowledge and ability of 
the medical profession should be utilized more effectively than it is at pres- 
ent. This bulletin points toward that end by presenting a thorough study of 
the benefits to be gained by the codperation of the medical and legal sciences. 
After a discussion of the effective use of the institutes of legal medicine in 
Europe, Dr. Schultz shows the practicability of similar establishments in this 
country. The report includes a detailed account of the present methods used 
by medical examiners and coroners in several sections of the United States. 
The severe criticism of the antiquated coroner system is apparently very 
much deserved. A short supplement includes a summary of the work being 
done in the field of criminology in several universities. Legislative reform 
in the rather technical field of legal medicine has been slow, but effective 
action may be stimulated through the education of the bar and of the medical 
profession by such volumes as this. 
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THE STATUTE OF Fraups. Section Four. By James Williams. Cambridge: 
At the University Press; New York: The Macmillan Company. 1932. 
Pp. xxxii, 299. $4.00. 


Of the original twenty-five sections of the Statute of Frauds, England today 
retains only two, Sections 23 and 4. The latter, requiring certain contracts 
to be in writing, is the topic of this book. The other Sections either have 
been transferred to other statutes with more or less change, or have fallen 
by the wayside. Section 4 may soon follow. Dr. Williams argues strongly 
the “ unanswerable” thesis that “the Statute has, in truth, outlived its 
usefulness and should . . . be entirely repealed” rather than allowed to 
perpetuate “the many complexities and over-refined distinctions ” which the 
courts have utilized to avoid its harsh results. (Pp. 280-83.) The trend is 
certainly in the direction he advocates. Constructively, however, the author 
evidently anticipates for his volume two uses: as a current textbook, and as 
an historical study. In the first aim he has, in some part, failed. Although 
an adequate index is provided, Dr. Williams’ style does not lend itself to easy 
reference. One is also somewhat surprised to note that only about 30 of 
the 300 pages are devoted to a consideration of what contracts fall within the 
various provisions of Section 4. The remainder of the volume deals with 
such topics as the requirements of the writing, the evidentiary problems in- 
volved, and the doctrine of part performance. Nor does the book fulfill a 
hope expressed in the preface by Professor Hazeltine, that it will be of value 
to practitioners in other jurisdictions in which this Section is in force; Ameri- 
can precedents are seldom, if ever, considered or cited. The volume justifies 
itself, however, for its historical studies show the fruits of a painstaking and 
critical research. 


Ursan Lanp Uses. By Harland Bartholomew. Cambridge: Harvard Uni- 
versity Press. 1932. Pp. xvi, 174. $3.50. 


Zoning was designed to give to the better residential districts a protection 
impossible to obtain by private initiative, and to curtail the huge losses 
brought about by uncontrolled growth. Yet owing to inaccurate planning, 
usually the result of insufficient data, such plans have frequently been out of 
scale with actual needs. The purpose of this work, the fourth of the 
Harvard City Planning Studies, is to discover, for the American city, the 
amount of land needed for the various urban uses, and the ratios of these 
areas to a given unit of population. The statistical and graphical informa- 
tion relied upon was calculated from uniform field surveys made by Mr. 
Bartholomew’s staff in twenty-two American cities of less than 300,000 popu- 
lation. The author presents in detail the results of this extensive research, 
and draws from the data several definite conclusions that should be of im- 
measurable assistance in the drafting of future zoning regulations. A method 
is provided for estimating the total area required for each urban use for 
any future population between 5,000 and 300,000 persons. 
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